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The cannabis industry is one of the fastest-growing mar-
kets in the United States. In 2019, U.S. cannabis sales hit 
an estimated $12.2 billion—an approximately 34 percent 

increase over 2018 sales.1 The insurance needs of this industry 
run the gamut, including everything from products liability 
and commercial general liability (CGL) coverage to more 
niche coverages, such as crop insurance and crime coverage.

Insurers seeking to position themselves in this potentially 
lucrative new market face at least one unique challenge: while 
certain derivatives from the cannabis plant, such as hemp and 
cannabidiol (CBD), can be legal under federal law, marijuana 
remains illegal under federal law, notwithstanding that 33 
states and the District of Columbia have legalized some form 
of marijuana use.2 Thus, lawyers seeking to counsel cannabis 
industry clients must ensure that they understand both the 
federal regime and the various state regulatory regimes to 
which their clients may be subject—and which are rapidly 
evolving as the industry continues to grow.

This article first provides an overview of how certain 
forms of cannabis are treated differently under federal law. 
We then explore the hemp insurance market, its applicable 
regulations, and the types of insurance coverage and coverage 
gaps that exist in the hemp industry. Last, we analyze the 
federal framework under which marijuana insurance markets 
must currently operate and discuss how courts have handled 
marijuana-related insurance coverage questions to date, in 
light of the conflict between federal and state law.

Primer on the Cannabis Market: Hemp vs. Marijuana
The term “cannabis” encompasses hemp, marijuana, and CBD, 
each of which is derived from the cannabis plant. The distinc-
tions among these derivatives are both highly nuanced and 
particularly important because federal law treats the various 
cannabis plant derivatives differently.

Until recently, federal law did not differentiate hemp from 
marijuana, meaning that both were considered “marihuana” 
(the law dates back decades and uses an older spelling of the 
word “marijuana”) and outlawed as a Schedule I controlled 
substance under the Controlled Substances Act (CSA).3 In 
late 2018, Congress passed the Agriculture Improvement Act 
of 2018 (2018 Farm Bill). The 2018 Farm Bill removed hemp 
(defined further below) and hemp-derived products from 
the definition of “marihuana,” effectively paving the way for 
legalized hemp cultivation, processing, and sale.4 Marijuana, 
by contrast, remains an unlawful Schedule I controlled sub-
stance—on par with drugs such as heroin.5

CBD, a nonintoxicating cannabinoid with numerous 
putative health and wellness benefits, can be derived from 
hemp or marijuana. Accordingly, the legal status of CBD turns 
on whether it is derived from hemp or marijuana. If derived 
from hemp, CBD is federally legal to process and sell (though 
the federal Food and Drug Administration (FDA) still has 
regulatory responsibility for CBD that is consumable in food 
and drinks or contained in cosmetics). If CBD is derived from 

marijuana, then it is a Schedule I controlled substance and 
is illegal under federal law. CBD derived from marijuana is, 
however, lawful at the state level if processed and sold under 
state-sanctioned marijuana programs.

The Insurance Market for Hemp Companies
Because hemp and hemp derivatives are legal under federal 
law, the insurance market for hemp is somewhat distinct from 
the insurance market for marijuana. In this section, we discuss 
the hemp industry’s general insurance needs and challenges 
stemming from the applicable regulations that govern lawful 
hemp. We then discuss the types of insurance policies and cov-
erages currently available in the hemp industry. Last, we discuss 
some considerations for practitioners guiding clients through 
insurance issues in the hemp industry.

Hemp insurance industry overview and challenges. 
Hemp industry participants need insurance coverage similar to 
that of traditional agricultural commodity market participants. 
For example, common coverages sought by hemp industry 
participants include the following:

• Directors and officers coverage
• Excess/umbrella
• General liability
• Equipment breakdown
• Premises liability
• Property
• Professional liability
• Cyber
• Loss of income
• Products liability
• Crop insurance
• Workers’ compensation coverage

One major challenge that separates the hemp industry 
from more traditional agricultural commodities, however, is 
the complex set of regulations governing what constitutes 
lawful hemp. The 2018 Farm Bill created a joint federal-state 
regulatory regime requiring states to take certain steps before 
hemp can be considered lawful. First, lawful hemp is defined 
as “the plant Cannabis sativa L. and any part of that plant . . . 
with a delta-9 tetrahydrocannabinol [THC] concentration of 
not more than 0.3 percent on a dry weight basis.”6 Second, 
per sections 297B and 297C of the 2018 Farm Bill, the hemp 
must be cultivated and processed in accordance with a U.S. 
Department of Agriculture (USDA)–approved plan regulating 
hemp. Individual states and Indian tribes can develop and sub-
mit such plans, or the USDA will set up plans for those states 
and tribes that choose not to do so.

The 2018 Farm Bill tasked the USDA with devising rules 
and regulations to implement the bill’s substantive provisions. 
The USDA published its interim final rule on October 31, 
2019, which provided details regarding how hemp industry 
participants should understand compliance obligations with 
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TIP: Practitioners working with cannabis 
industry participants should stay up to date on 
developments in cannabis law and work with 
regulators and knowledgeable insurance providers.

activity authorized by the 2018 Farm Bill.7 Under the USDA’s 
final interim rule, the testing standard for assessing THC by 
dry weight requires using a “total THC” standard, which 
includes in the THC computation compounds that can con-
vert into THC through chemical reactions, such as the acidic 
form of THC known as THCA.8 If the hemp cultivated by a 
licensed entity tests over the acceptable THC level, that crop 
must be destroyed.9

Further complicating matters, states are authorized to con-
tinue operating hemp pilot programs set up under the authority 
conferred by section 7606 of the Agricultural Improvement 
Act of 2014 (2014 Farm Bill). The 2014 Farm Bill gave states 
more latitude than the current USDA rule for determining 
the acceptable THC level for hemp and does not require that 
THCA be included in the acceptable THC level computation.

The presence of competing standards between the 
USDA’s rule and those rules set forth under the various state 
pilot programs means that the permitted level of THC in 
“lawful” hemp currently depends on the state in which the 
hemp-related business operates.

Available insurance coverage for hemp industry par-
ticipants. The types of insurance available to hemp industry 
participants depend in large part on what business segment the 
participants occupy. The hemp industry has only a handful of 
business segments. Most states offer licenses under their hemp 
regulatory programs for only two business segments: cultiva-
tors, which run growing/harvesting operations; and processors, 
which are responsible for turning the raw hemp flower and 
fibers into consumable products such as CBD. In some cases, 
states offer different types of cultivation or processing licenses 
depending on the applicant’s intended use of the hemp. For 
example, because hemp is an extremely versatile plant, uses can 
include cultivation and processing of hemp flower to make 
CBD products or extraction and processing of hemp fiber to 
make items such as clothing.

Insurance companies participating in the hemp industry are 
hesitant to offer insurance that “touches the plant” for hemp 
cultivators and processors due to the complications in assessing 
hemp’s legality at the federal level. Accordingly, the hemp 
insurance market currently is confined primarily to insurance 
policies that relate to non-plant-touching operations.

In the hemp cultivation space, there are direct markets 
offering admitted coverages akin to those available in the 
agriculture industry, but with two glaring exceptions: crop 
insurance and products liability coverage.

There are essentially two sources for crop insurance 
available to hemp cultivators. One covers only catastrophic 
loss events, such as hail damage to crops. These policies are 
typically expensive and offer narrow coverage. For example, 
these policies may require hail of a certain size or contain 
acreage limits and value-of-loss restrictions. Pilot programs and 
insurance initiatives sponsored by the USDA provide another 
option for crop insurance, including the following:

• The Multi-Peril Crop Insurance (MPCI) program offers 
coverage against loss of yield attributable to insurable 
causes of loss for hemp fiber, grain, and hemp-derived 
CBD oil. Such insurable causes include drought, exces-
sive moisture, freeze, and disease. MPCI is only available, 
however, in select counties of 21 states for the 2020 crop 
year.10

• The Noninsured Crop Disaster Assistance Program 
(NAP) protects against losses associated with lower 
yields, destroyed crops, and prevented planting. The 
NAP is available only where no permanent federal crop 
insurance program is available.11

• The Whole-Farm Revenue Protection (WFRP) pro-
gram allows certain industrial hemp cultivators in areas 
covered by USDA-approved hemp programs to obtain 
up to $8.5 million in coverage for the loss of revenue 
that the hemp cultivator expects to earn from hemp 
produced or purchased for resale.12

• The Nursery Value Select (NVS) pilot crop insurance 
program, not available until 2021, will provide an asset-
based form of insurance coverage for hemp cultivators 
located in select counties of nine states (Alabama, Colo-
rado, Florida, Michigan, New Jersey, Oregon, Tennessee, 
Texas, and Washington). Under the NVS program, a 
hemp cultivator will be able to insure against the risk of 
crop loss due to events such as adverse weather, drought, 
fire, wildlife, collapse of buildings/structures, disease, and 
other listed insurable causes.13

Most of these insurance programs are made available through 
private crop insurance agents, which can be found using the 
USDA’s Risk Management Agency website.14

Notably, none of the available hemp crop insurance covers 
the risk of loss posed by the requirement that the crop must 
be destroyed by law if it tests over the acceptable THC 

Randi Ellias is a partner with Porter Wright Morris & Arthur 
LLP in Chicago, Illinois. Her practice centers on complex commercial 
litigation and arbitration, including insurance coverage disputes and 
reinsurance matters. She is chair-elect of TIPS’s Excess, Surplus 
Lines and Reinsurance Committee. She may be reached at rellias@
porterwright.com. Frank Tice is an associate with Porter Wright 
Morris & Arthur LLP in Columbus, Ohio. He focuses his practice 
on advising businesses and individuals in various corporate matters, 
including those in the commercial cannabis industry. He may be reached 
at ftice@porterwright.com.

PUBLISHED IN THE BRIEF, VOLUME 49, NUMBER 4, SUMMER 2020. © 2020 BY THE AMERICAN BAR ASSOCIATION. REPRODUCED WITH PERMISSION. ALL RIGHTS RESERVED. THIS INFORMATION OR ANY PORTION THEREOF MAY 
NOT BE COPIED OR DISSEMINATED IN ANY FORM OR BY ANY MEANS OR STORED IN AN ELECTRONIC DATABASE OR RETRIEVAL SYSTEM WITHOUT THE EXPRESS WRITTEN CONSENT OF THE AMERICAN BAR ASSOCIATION.



13ambar.org/tips ❬ THE BRIEF

threshold. The inability to obtain coverage for this risk cur-
rently represents one of the biggest coverage gaps that hemp 
cultivators face.15

Hemp industry participants also find it challenging to 
secure products liability coverage. While products liability cov-
erage is available, such policies are often expensive and narrow 
in scope, due in part to the complex regulations governing 
lawful hemp and CBD. In addition to the strict rules regarding 
acceptable THC levels, the 2018 Farm Bill also expressly 
reserves to the U.S. Food and Drug Administration (FDA) reg-
ulatory authority for consumable CBD products. Accordingly, 
CBD products must meet applicable FDA requirements and 
standards.16

The FDA’s current position on consumable hemp and 
CBD products is complex and beyond the scope 
of this article. Generally speaking, the FDA views 
any CBD food, drink, or purported dietary 
supplement product in interstate commerce as 
a violation of the Food, Drug, and Cosmetic 
Act.17 Because the FDA views CBD unfavorably, 
insurers are hesitant to provide extensive prod-
ucts liability coverage to hemp cultivators and 
processors that participate in converting hemp 
into CBD that will then be put into food or 
consumable products.

Notably, hemp processors have significantly 
more limited insurance options than hemp cul-
tivators. Processors typically must use potentially 
explosive and environmentally hazardous materi-
als to properly extract desirable components and 
cannabinoids from hemp. In addition, the processed products, 
such as CBD, exist in a complex area of law under which the 
FDA has yet to issue definitive regulatory guidance defining 
the extent to which CBD products can be safely consumed 
by the public. Given these additional risks, hemp processors 
typically must work with insurance brokers to find packages of 
insurance coverages that fit their needs. Often, CBD proces-
sors can obtain products liability coverage only through excess 
and surplus lines carriers.

Considerations for practitioners. For practitioners 
guiding insurance clients in the hemp industry, there are a few 
key points to keep in mind.

First, any participants in the hemp insurance industry must 
devise basic due diligence programs to confirm the lawful sta-
tus of applicants for hemp insurance coverage. Such diligence 
can be done largely by collecting information during intake 
(such as on the application for insurance coverage), with 
independent confirmation of licensure with the pertinent state 
or USDA authorities. This due diligence should include (1) 
confirmation of the applicant’s licensure in the jurisdictions in 
which it operates, (2) a basic review or understanding of the 
applicant’s operating policies such that the insurer can confirm 
compliance with the pertinent jurisdiction’s hemp regulatory 
plan, (3) confirmation that the applicant regularly tests its 

product in accordance with applicable regulations concerning 
THC levels, and (4) disclosure of any previous situations in 
which the applicant’s hemp tested above the acceptable THC 
threshold and confirmation that such product was destroyed.

Second, legal practitioners advising clients in the hemp 
industry must make it a point to stay up to date on the legal 
aspects of the cannabis industry. Rules and regulations in this 
space change frequently, and practitioners must remain diligent 
to stay on top of those changes. For example, the hemp pilot 
programs set up under the 2014 Farm Bill that allow for more 
lenient acceptable THC levels for hemp producers will sunset 
on October 31, 2020. Accordingly, as of November 1, 2020, 
the total THC standard articulated in the USDA’s rules will 
become a nationwide standard.18

Third, practitioners should understand that the type of 
hemp license involved will have a significant impact on the 
types of insurance coverage available. For example, hemp 
cultivators can be treated mostly like agricultural producers for 
purposes of most types of insurance coverage (the exceptions 
being products liability and crop insurance) and can generally 
obtain insurance on an admitted basis. Hemp processors, by 
contrast, operate in a market with fewer insurance options, 
most of which are provided by excess and surplus lines 
carriers.

Fourth, practitioners can and should become familiar with 
the available admitted and nonadmitted markets and scopes 
of coverage available. In addition, legal practitioners should 
identify knowledgeable insurance brokers with expertise in 
the cannabis industry to stay informed on the types of policies 
and scope of coverages currently available to hemp industry 
participants.

Last, practitioners should recognize that certain risks for 
hemp industry participants are nearly impossible to insure 
at this point in time, for example, crop insurance that covers 
the risk that a cultivator’s hemp product must be destroyed 
because it tests over 0.3 percent THC. The cannabis plant’s 
THC level can be significantly impacted by temperature, 
climate, length of cultivation, and weather patterns, so 

Insurance companies are 
hesitant to offer insurance that 
“touches the plant” for hemp 
cultivators and processors 
due to the complications in 
assessing hemp’s legality.
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understanding what seed varieties will thrive and stay below 
0.3 percent THC is inherently complex. Moreover, hemp has 
not been legally grown in many states for decades, so there is 
limited data available to analyze and predict whether certain 
hemp seed varieties will satisfy that limitation. These compli-
cations make it difficult for insurers to price certain types of 
crop insurance, at least until more data is available.

Insurance Coverage for Marijuana-Related Businesses
The insurance needs of marijuana-related businesses mirror 
those of the hemp industry. The insurance of marijuana-related 
businesses, however, faces an obstacle that no longer confronts 
the hemp industry: the continued illegality of the possession, 
use, and distribution of marijuana under federal law. This 
section first discusses how that federal law might impact insur-
ance companies seeking to enter the market and describes the 
federal authorities’ historical approach to the enforcement of 
such federal law in states with some form of legalized mari-
juana use. Next, we address the courts’ willingness to enforce 
insurance policies issued to marijuana-related businesses in 
view of the federal law prohibiting the very business in which 
they engage.

Impact of marijuana’s federally illegal status. Insur-
ance companies are somewhat insulated from federal oversight 
under the McCarran-Ferguson Act, which, under most cir-
cumstances, leaves the regulation of “the business of insurance” 
to the states.19 There is one important caveat, however: under 
the McCarran-Ferguson Act, an act of Congress preempts 
state law relating to the business of insurance when that act 
“specifically relates to the business of insurance.”20

At least three federal statutes that potentially impose 
criminal penalties on financial institutions doing business 
with marijuana-related businesses expressly apply to insurance 
companies—and therefore specifically relate to the business 
of insurance.21 First, the Bank Secrecy Act requires financial 
institutions to report to the Treasury Department any transac-
tions over $5,000 that the institution knows or has reason to 
know involve assets derived from illegal sources.22 Second, the 
federal criminal code makes it a felony to engage in a financial 
transaction that the financial institution knows involves the 

proceeds of an unlawful activity.23 Third, engaging in an “unli-
censed money transmitting business,” including a transaction 
that involves the transportation or transmission of funds that 
are known to have been derived from a criminal offense or 
are intended to be used to promote unlawful activity, also 
constitutes a felony under the federal criminal code.24 Given 
the federal illegality of marijuana-related activity, any of these 

federal statutes could be implicated by the provi-
sion of insurance to a marijuana-related business, 
and the McCarran-Ferguson Act likely does not 
provide a “get out of jail free” card to insurance 
companies that choose to write in this market.

Insurance companies hoping to enter the 
market therefore find themselves grappling with 
how to avoid federal criminal action while writ-
ing insurance for marijuana-related businesses in 
the jurisdictions where those marijuana-related 
businesses are operating legally. The federal 
government’s appetite for enforcing federal laws 
against cannabis-related activities in jurisdictions 
where those activities are otherwise legal thus 
becomes an important consideration. To date, 

the federal government has not demonstrated much of an 
inclination to prosecute federally illegal activities related to 
medical marijuana, while its position on the prosecution of 
federally illegal activities related to recreational marijuana has 
been erratic at best.

Since 2014, Congress has afforded medical marijuana the 
protection of the Rohrabacher-Farr Amendment, included 
as a rider to the omnibus spending bill each year.25 The 
Rohrabacher-Farr Amendment prohibits the Department of 
Justice (DOJ) from using federal funds to interfere with the 
implementation of state laws authorizing the use, distribution, 
possession, or cultivation of medical marijuana.26 In other 
words, the DOJ cannot use its funding to prosecute conduct 
that complies with state laws regarding medical marijuana. The 
amendment was first passed in 2014 and must be renewed 
each fiscal year (and, in fact, has been renewed each fiscal 
year). Thus, although all marijuana use remains illegal at the 
federal level, federal authorities have not demonstrated an 
appetite for prosecuting cases involving medical marijuana 
businesses operating in compliance with state law, at least since 
the Ninth Circuit Court of Appeals found that the DOJ vio-
lated the Rohrabacher-Farr Amendment when it attempted 
enforcement action against medical cannabis operators in 
California.27

When it comes to recreational marijuana, however, the 
DOJ’s approach to enforcement of federal drug laws has been 
inconsistent—and somewhat dependent upon the prevailing 
politics at the time. In August 2013, Deputy Attorney General 
James Cole issued a memorandum outlining the depart-
ment’s approach to enforcement of the CSA with respect 
to marijuana-related conduct (Cole Memorandum).28 The 
Cole Memorandum indicated that, in order to use its limited 

Given the federal illegality of 
marijuana-related activity, 
providing insurance to a 
marijuana business could 
result in criminal penalties.
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resources in a rational way, the DOJ would not actively seek 
to prosecute state-legalized cannabis transactions but instead 
would consider eight specific enforcement priorities when 
determining whether to prosecute any given instance of 
marijuana-related conduct. Those priorities included prevent-
ing distribution of marijuana to minors, preventing criminal 
enterprises from obtaining revenue from the sale of marijuana, 
preventing other drug trafficking, and preventing the use of 
public lands or federal property in marijuana-related conduct.

Consistent with the Cole Memorandum, in February 
2014, the Financial Crimes Enforcement Network (FinCEN) 
issued guidance “to clarify Bank Secrecy Act (‘BSA’) expec-
tations for financial institutions seeking to provide services 
to marijuana-related businesses.”29 That guidance set out 
requirements for three different types of “suspicious activity 
reports” that a financial institution seeking to do business with 
a marijuana-related business is required to file with FinCEN 
depending on whether the institution believes that any—and, 
if so, which—of the enforcement priorities in the Cole 
Memorandum are implicated by a particular transaction. The 
February 2014 FinCEN guidance remains in effect insofar 
as it relates to marijuana; a subsequent guidance makes clear 
that the strictures of the 2014 guidance no longer apply to 
hemp-related businesses, given the legalization of hemp.30

Three years later, Jeff Sessions became the attorney general 
and, in January 2018, issued a memorandum (Sessions Mem-
orandum) rescinding the Cole Memorandum and stating that 
the DOJ would enforce federal laws against marijuana-related 
conduct without regard to the enforcement priorities set forth 
in the Cole Memorandum.31 Sessions resigned as attorney 
general 10 months later.

William Barr succeeded Jeff Sessions as attorney general on 
February 14, 2019.32 During his confirmation hearing and in 
a subsequent written response to questions posed to him by 
Senator Cory Booker (D-N.J.), Barr stated that on his watch, 
the attorney general would not actively seek to prosecute 
parties engaged in cannabis-related transactions who “com-
plied with state law in reliance on the Cole Memorandum.”33 
Barr’s written statement is murkier than it may appear at first 
glance because it is unclear whether Barr was referring to the 
time period when the Cole Memorandum was in effect at the 
DOJ, prior to its rescission by the Sessions Memorandum, or 
to the Cole Memorandum generally, regardless of the point in 
time. To date, the DOJ appears to have operated in accordance 
with the Cole Memorandum, notwithstanding its rescission 
by Sessions.34 That could, of course, change at any time, and 
recent reports suggest that Barr has started to consider other 
ways to disrupt the industry.35

Lawyers seeking to counsel insurers that want to enter the 
marijuana market must recognize that the enforcement of 
federal law as it pertains to marijuana-related businesses has 
been, at best, haphazard and that the only constant is change. 
Practitioners should ensure that clients understand that there 
is an inevitable legal risk inherent in providing insurance 

to marijuana-related businesses that does not exist with 
respect to policyholders in other business segments and that 
such risk will remain unless and until federal law regarding 
marijuana-related conduct changes.

Courts and enforceability of insurance poli-
cies. Once an insurer decides to write insurance for 
marijuana-related businesses in one or more jurisdictions 
where marijuana has been legalized, the question becomes 
whether a court will enforce an insurance policy issued to a 
marijuana-related business that is operating legally in the state 
where it is doing business, notwithstanding the illegality of 
the conduct under federal law. The case law remains unsettled 
on this issue. We note that while several of the cases discussed 
in this section arise in a personal lines context rather than a 
commercial lines context, they are nonetheless instructive as 
to how courts view insurance policies that occupy this legal 
no-man’s-land.

One of the earliest cases to address the enforceability 
of an insurance policy that arguably provided coverage for 
marijuana-related activity was Tracy v. USAA Casualty Insurance 
Co.36 In Tracy, the policyholder grew medical marijuana in her 
home. The policyholder did so in compliance with applicable 
Hawaii law, but apparently without the insurer’s knowledge. 
The cannabis plants were stolen, and the policyholder sub-
mitted a claim under her homeowner’s policy. The insurance 
company asserted that it was not liable under the home-
owner’s policy for a number of reasons, including that the 
policyholder did not have an insurance interest in the cannabis 
plants and that federal public policy barred coverage because 
the possession and use of marijuana violated federal law. The 
federal district court in Hawaii found that the plaintiff had an 
insurable interest in the plants and that the policy covered the 
theft of the plants, but agreed with the insurer that enforcing 
the homeowner’s policy would violate federal law and public 
policy. Accordingly, the court granted summary judgment to 
the insurer, relieving the insurer of any obligation under the 
insurance policy to reimburse the policyholder for the stolen 
cannabis plants.

Similarly, in Hemphill v. Liberty Mutual Insurance Co.,37 a 
policyholder sought to recover expenses incurred in legally 
purchasing medical marijuana, which was prescribed by her 
physician to help with chronic pain that she suffered as a result 
of a car accident. The federal district court in New Mexico 
adopted the reasoning of the court in Tracy to find that 
requiring the insurer to pay those expenses would constitute 
the enforcement of an illegal contract. Accordingly, the court 
granted summary judgment in favor of the insurer.

The federal district court in Colorado came to a different 
conclusion in its 2016 decision in Green Earth Wellness Center, 
LLC v. Atain Specialty Insurance Co.,38 which differs from Tracy 
and Hemphill in that it arose in a commercial context. The 
decision in Green Earth is notable for the disdain that the court 
exhibited toward the insurer’s attempts to avoid liability under 
the commercial property and general liability insurance policy 
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The unique risks posed by the 
cannabis industry have resulted 
in significant coverage gaps in 
the cannabis insurance market.

that it issued to a retail medical marijuana business and growing 
facility. The policyholder made two claims under the policy: a 
theft claim and a claim for property damage relating to harm 
that its marijuana plants sustained as a result of a wildfire. The 
insurer sought summary judgment in its favor on both claims.

The court found that a theft exclusion barred the theft 
claim but that the policy covered at least a portion of the 
property damage claim, notwithstanding the insurer’s con-
tention that an exclusion for “contraband” applied to bar 
coverage. The court first found that the exclusion for “contra-
band,” defined as “property in the course of illegal trade,” was 
ambiguous and therefore proceeded to make a determination 
regarding the parties’ mutual intent regarding coverage. The 
court found that the parties’ mutual intent was that the policy 
would cover wildfire damage to certain components of the 
marijuana plants. In so holding, the court pointed out that 

the insurer was well aware of the nature of the policyholder’s 
business when it issued the policy. Indeed, the insurer had 
asked several questions on the policyholder’s insurance appli-
cation about the policyholder’s inventory and storage of the 
marijuana plants. In addition, when the insurer chose to issue 
the policy, it knew—or should have known—that federal law 
nominally prohibited such a business. Accordingly, the court 
found that the parties had a mutual expectation that the policy 
would cover the policyholder’s marijuana inventory and, 
therefore, found that the contraband exclusion did not apply.

The insurer in Green Earth also essentially asked the court 
for an advisory opinion stating that coverage was barred as a 
matter of federal public policy, even if the insurance policy 
were construed to cover the claim. The court soundly rejected 
the insurer’s request. First, the court noted that it lacked 
the authority to issue an advisory opinion and so treated 
the insurer’s “request” as a motion for summary judgment. 
Next, the court asserted that the federal authorities had made 
“ambivalent” statements about the enforcement of the CSA as 
it related to marijuana-related businesses operating in accor-
dance with state law, indicating an erosion of any clear and 
consistent federal public policy regarding that issue. Accord-
ingly, the court expressly declined to follow the reasoning set 
forth in Tracy and ruled that the insurance policy was not void 
on public policy grounds.

As a result of those rulings, the court denied the insurer’s 
motion for summary judgment and found that the poli-
cyholder was entitled to a trial on its claim for breach of 
contract on its property damage claim. Interestingly, the court 
did not stop there but dropped a footnote to say that even 
if it had been compelled to find the policy void, it would 
have permitted the policyholder to amend its complaint to 
include an unjust enrichment claim and then exercised the 
court’s equitable powers to award expectation damages to the 
policyholder.

Finally, in K.V.G. Properties, Inc. v. Westfield Insurance Co.,39 
a commercial landlord sought coverage under a commercial 
property policy for property damage caused by a tenant who, 
unbeknownst to the landlord, was growing marijuana on the 
property. The damage at issue was caused by things that were 
done to the property to facilitate the growing operation. The 

insurer refused to pay the claim on the basis of an 
illegal acts exclusion, notwithstanding the land-
lord’s lack of knowledge. The court found that 
the illegal acts exclusion applied to bar coverage, 
although, in doing so, it explicitly set aside the 
question of whether the growing operation was 
legal under state law because the parties had not 
raised the issue.

The line of cases starting with Tracy and the 
court’s decision in Green Earth can be harmo-
nized by pointing to the insurer’s knowledge 
or lack of knowledge that marijuana would be 
involved in any claim. Alternatively, the Green 

Earth decision may herald a trend toward finding in favor of 
coverage as more states legalize some form of marijuana use. 
The sparseness of case law on this issue, however, suggests that 
any attempt to extrapolate from this sample is premature. Prac-
titioners seeking to counsel both insurers and policyholders in 
this space should keep a close watch on developing case law 
so that they can best advise their clients as to how to navigate 
this complicated legal environment.

Conclusion
Given the complex regulations governing lawful hemp and 
the precarious legal status of marijuana at the federal level, 
insurers have been hesitant to enter the cannabis market. 
Those that have entered the cannabis insurance market have 
faced significant challenges, such as how to price the coverages 
and how to structure policies specific to the unique risks 
posed by the cannabis industry. These challenges have resulted 
in significant coverage gaps in the cannabis insurance market 
and expensive policies for cannabis operators.

However, with the cannabis industry expected to continue 
its explosive growth, there is considerable opportunity for early 
insurance industry participants to establish a foothold in a new 
and dynamic market. Understanding the basics of the cannabis 
industry is a necessary first step for those who see the opportu-
nity and wish to be a part of this novel, budding industry. Z
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