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Umpire Roundtable: 
Deliberation Logistics

Moderated by Catherine Isely

Isely: I’ve gathered four ARIAS•U.S. 
certified professionals to talk about the 
logistics of arbitration deliberation: Kath-
erine Billingham, Ann Field, Andrew 
Maneval, and Dick White. In total, 
they’ve served as umpire in, at last count, 
137 arbitrations, and as arbitrators in an-
other 200. We’ll learn how these expe-
rienced panelists approach the nuts and 
bolts of deliberating when they’re sitting 
in the middle seat—in short, what hap-
pens once the parties rest and the panel 
takes up its work.

Katherine, do you have a regular approach 
in conducting deliberations when you sit 
as umpire, or do those deliberations un-
fold differently based on your fellow panel 
members and their style?

Billingham: My default approach is to 
start out by approaching it issue by issue. 
Depending on what issues are before the 
panel will dictate the priority of those is-
sues. Generally speaking, I might tackle 
the easiest issues first and ask each of the 
party-appointed arbitrators to express his 
or her views on a given issue, and try to 
identify agreements or commonalities of 
insights and capitalize on them. I might 
then summarize where the differences 

are—and hopefully we have more con-
sensus than difference on a point—before 
I explain my own opinions.

Field: My approach is very similar. By the 
time you’re in a deliberation, there’s a cul-
ture and you already know how the team 
works together. You can develop your 
strategy based upon how your party ar-
bitrators work successfully together or on 
how you will all work best as a three-per-
son team.

I don’t know that I have any set approach. 
I do consider the dynamics of the team, 
lay out some principles and make sure 
that I’m hearing from both sides. I will set 
the guidelines and what the expectations 
are, and make sure I apply them. I’ll check 
in with the team to make sure they’re 
comfortable with that approach, and I’ll 
ask if anybody has different thoughts for 
proceeding or am I missing anything that 
we should consider.

Once we have an agreement on how 
we’re going to tackle the issues, then we 
move forward. I treat it really as I would 
treat most business meetings: being very 
organized, having an agenda, having the 
respect and the buy-in of the team. I 

think that’s an important part of being an 
umpire—keeping it professional, keep-
ing it moving forward in a professional, 
healthy way. So, the basic guidelines are 
respecting one another, coming prepared, 
respecting each other’s time, respecting 
each other’s thought processes, keeping 
your emotions in check. It’s about being 
appropriate and being professional.

Maneval: I like what I’ve heard so far. 
There’s also a question that exists about 
when the deliberations should be sched-
uled and undertaken. There’s obviously 
the question of whether the deliberations 
best follow immediately on the conclusion 
of the evidentiary hearing, whether there 
should be some period for post-hearing 
briefing, and whether there should be 
some period of reflection. There are a lot 
of different views that different arbitrators 
take to those questions.

Obviously, you have a tension between 
the risk of forgetting evidence that might 
be most pertinent the longer you wait, 
versus the danger of not giving the mat-
ter sufficient reflection or consideration 
if you immediately plunge right into the 
deliberations. My own preference is to try 
and get right into deliberations, unless a 
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case is so complicated or there are extrin-
sic strands of evidence or argument that 
ought to be considered, whether a brief-
ing would be requested or not, that might 
warrant putting deliberations off for a pe-
riod of time. I think the best idea is that 
these questions will have been addressed 
before the hearing even starts, or certainly 
before it concludes, so that the panel un-
derstands how it’s approaching the way in 
which deliberations will be handled.

Isely: Section 5.3 of the ARIAS Practical 
Guide says, in many instances, it’s best 
for the panel to commence and, if possi-
ble, conclude deliberations immediately 
after the parties have presented the case 
at the hearing. I hear you saying that in 
many instances that’s your preference, 
but I think you make a solid argument, 
too, for a period of reflection, particularly 
when the case is more complicated. Dick, 
how do you like to start deliberations, and 
when do you like to start?

White: I normally like to start with a 
statement from me. Remember, we’re 
doing this right after counsel has conclud-
ed with closing arguments, so I would 
have the benefit of that, and I would sum-
marize what the dispute is and the various 
issues in the dispute. Oftentimes, in these 
closing arguments and even the final days 
of the hearing, some disputes kind of go 
away. Even though counsel may not re-
move them, as a practical matter, they’ve 
been essentially resolved. So I’ll summa-
rize that to get a sense of my co-panelists’ 
views on the matters still remaining so we 
can dispense with them easily. That tends 
to bring in the party arbitrators to clarify 
my lack of clarity. They get to participate, 
and we get the discussion going just as a 
result of that process.

As to Andrew’s point, I am a strong ad-
vocate for deliberations directly after the 

hearing, such that when we’re planning 
during the hearing, counsel has to adjust 
as the week goes on. But if anybody has 
scheduling problems, I encourage every-
one to give a lot of notice early so we don’t 
run out of time for deliberations. Not that 
they have to be the final deliberations, but 
at least one pass through everything so we 
kind of understand where people are. I 
really abhor running out of the room to 
trains or planes without having some kind 
of discussion among the panel.

Field: Personally, I agree with Dick and 
Andrew, in that I still prefer to have as 
much of the deliberations at the conclu-
sion of the hearing. I do think it’s im-
portant while it’s fresh. But if you need to 
postpone part of it or have deliberations 
at a later date, my preference is still to 
pick up the phone and have that dialogue. 
I think there are some arbitrators that 
prefer to send things in writing. It’s my 
preference to do it orally. The parties have 
presented quite a bit in writing. Our job 
is to really be discussing that and vetting 
that together as a team.

Billingham: I also prefer to follow up 
by phone. I think it’s just more efficient, 
and also you can get a better feel for where 
other people are coming from and better 
appreciate their viewpoints when you 
can hear it and there’s more immediate 
give-and-take. 

Isely: You’ve discussed how an umpire 
can encourage fruitful discussions in de-
liberations and set the stage for those be-
ing professional and civil. But sometimes, 
I imagine, deliberations can become 
more heated. How do you decide when 
and how to bring those deliberations to a 
close?

Maneval: Like everything, the question 
about deliberations continuing or how they 
would continue is contextual; it’s very dif-

ferent depending on the circumstances. 
Again, I think to some extent it might relate 
to the complexity of the case. I’ve found, in 
any number of cases, that there was value in 
the panel members going off thinking about 
things a little more, and even potentially 
submitting some written thoughts to give 
some concrete expression to the points that 
have come in.

One thing that I think of as a fixed prin-
ciple is that a panel wants time right after 
the hearing to get together, even if it’s just 
to schedule what happens next. We’ve all 
said, ideally, there’s deliberation that starts 
off right away. But you always want to 
make sure that the panel has gotten to-
gether to address what the process will be.

The question, then, is how does one draw 
deliberations to a conclusion, how does 
one end it, and so forth. That is, of course, 
also pertinent to the particular case and 
the degree of complexity and the feelings 
of the party-appointed arbitrators. I never 
like to cut off the party-appointed arbitra-
tors’ input until I think it is either purely 
repetitive—just covering ground that’s 
been gone over before—or, in rare cases 
(and, in my case, totally absent), harassing 
or uncivil. But what panels want to do is 
give as much opportunity for input from 
both panel members as possible, because 
that’s what the parties were bargaining 
for when they went with our system of 
arbitration.

Field: I agree with Andrew, but also I will 
recap my understanding of each side’s po-
sition and give them the confidence that 
I understand the issues, I understand the 
arguments, I understand their positions, 
their views on the issues. This also allows 
me to make sure that I close that repetitive 
loop as well, where I feel I do have enough 
information to make that final decision. 
My colleagues will have that confidence 
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from my recap.

White: It may be somewhat controver-
sial, but when you get to this point where 
it’s kind of like loggerheads, I would nor-
mally raise the suggestion that, say, the 
minority, be that me or someone else, se-
riously consider a dissent here so that it’s 
clear what this dispute is. I find that this 
tends to focus the majority’s judgment, 
as well as the minority’s, because now 
everybody has to document in writing 
why they think this is the way to run the 
railroad, as it were. Sometimes when you 
have to do that, it kind of clarifies things 
for the panel, and maybe there isn’t an in-
superable problem. 

Where strong disagreement persists, I 
prefer the dissenting party to write why. 
When the hearing ends, the parties want 
to hear from their arbitrators—“how did 
I do, did I present our case effectively,” 
and all that—and the panel has this kind 
of unwritten rule that one can say certain 
things and can’t say others. And that’s 
an almost impossible stance to maintain, 
because these discussions include voice 
inflection and often body language and 
so on. This way, if the dissenting arbitra-
tor writes why they disagree, there is no 
worry about conversation. You’ve laid out 
exactly what the problem was. I do think 
the process is better off when the parties 
can see as much as possible, consistent 
with the ARIAS Code of Conduct, what 
went on in deliberations.

Field: On your idea of inviting folks to 
do a dissent, I once had an interesting 
situation where I felt the dissent was in-
appropriate and I had to provide a lot of 
guidance as the umpire. I think you’re 
certainly entitled to do a dissent, but 
when it’s including things that shouldn’t 
necessarily be in a dissent, you can have 
another unique situation transpire.

Maneval: I was in a case as a party-ap-
pointed arbitrator where the other par-
ty-appointed arbitrator filed a dissent that 
disclosed deliberations, and intended to 
do so. That case ended up going to the 
U.S. Circuit Court eventually. The award 
was upheld, but there can be the danger of 
mischief in dissents.

Having said that, in my view, anytime 
there’s a reasoned award I can’t imagine 
being a dissenter and not writing a rea-
soned dissent. I know you don’t have to 
as a dissenter; you can just say, “I dissent.” 
But I would want to provide a dissenting, 
reasoned opinion, which was mentioned 
before, if it would help the process and the 
parties’ understanding of what happened, 
and so forth, and provide context for what 
was important to the panel and why. So I 
would always expect a dissent that’s rea-
soned when we have a reasoned majority 
opinion.

I also think it’s important for the panel to 
understand that all matters are non-final 
until whatever drafts are contemplated 
have been completed. Recently, I was an 
umpire in a case that I thought was a very 
close case; it was an all-or-nothing kind 
of case. In my mind, it was sort of a 55-
45 case, and then I saw the dissent and it 
made it a lot harder for me. It turned it 
into a 51-49 case. There were issues for 
me as an umpire to think about more 
fully. So, you don’t want to miss the op-
portunity to see things expressed perhaps 
more clearly and forcefully in a dissent.

Isely: Comments to Canon 6 of the 
ARIAS Code of Conduct speak to these 
types of issues, including what can and 
can’t be included. Now we want you to 
dish. Tell us your pet peeves and tell us 
particular qualities that you appreciate as 
deliberations are going on.

Billingham: I will say that I really ap-
preciate when counsel is efficient and gets 
to the point, with not a lot of extraneous 
information or evidence that the panel 
has to consider. Certainly we want to give 
each party the full opportunity to present 
all evidence, but efficiency is one of the 
key things that helps the entire panel in 
processing the information, prioritizing 
it, and coming to an efficient and fair de-
cision. The flip side of that is grandstand-
ing; an arbitration process is probably not 
best suited for that sort of thing. But ef-
ficiency is certainly at the top of my list.

Isely: Dick, is there a practice that, 
during deliberations, you find frustrating 
or inefficient?

White: It’s going to be surprising: My an-
swer is no. Some of the people on this call 
have heard me say this before, but for the 
arbitrations I’ve been in, I’ve never served 
with a “brother-in-law.” I use that as a term 
for someone who’s hostage, who’s in the 
tank for one party or the other. So the um-
pires and the party arbitrators with whom 
I’ve served, though often very aggressive 
and so on, that’s what I expect. I don’t find 
it offensive at all. In my own experience, I’ve 
not come across any behavior that I thought 
was untoward.

The one thing I value the most—which 
is not necessarily the fault of the arbitra-
tor if they don’t have it, but if they do it’s 
extremely helpful to me, especially if I’m 
the umpire—is knowledge of the business 
at the time these contracts were entered 
into or these claims were settled, to know 
what’s happening on the ground first-
hand. That’s very helpful. As the others 
here know, many of these disputes are in 
the nature of “custom and usage” and so 
on, and the issue(s) are not always clear. 
Lawyers will argue—Catherine, apolo-
gies to you—lawyers will argue, oh, it’s 
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absolutely clear that’s what the contract 
provides, but we know it’s not that clear. 
So other arbitrators that have a sense of 
what’s happening in the market at that 
time, I find helpful. 

Maneval: The thing maybe I like best is 
when the party-appointed arbitrators are 
able, thoughtfully, to tie the factual evi-
dence—whether it be testimonial or doc-
umentary—to the issues and the possible 
outcomes, to really have clarity about the 
record and the significance of evidence 
that had been developed in the record to 
what we’re trying to decide. 

That’s complementary to Dick’s point 
because, necessarily, the idea of bringing 
a general knowledge of the industry, es-
pecially when it’s potentially decades old, 
is outside the record, or it can be. We’ve 
debated these kinds of things at ARIAS 
conferences, but I think everyone general-
ly agrees that it’s good to have the benefit 
that Dick referred to. That’s part of the 
reason for picking arbitration. Yet, lawyers 
and people who are resolving disputes like 
to look at the record and say definitively 
what was proven and what wasn’t. So, I 
think the idea of being able to combine 
both a careful understanding and appre-
ciation of what’s in the record with the 
business knowledge to know what might 
not have been said but infused everything 
that was said, is a quality that party-ap-
pointed arbitrators can bring in, and the 
umpire, too. 

In terms of things that I don’t like—may-
be to some extent because of my experi-
ence as a litigating attorney a long, long 
time ago, like Dick, I don’t mind the 
rough-and-tumble—people are going to 
feel strongly about these issues. But what I 
don’t like is, if there’s sort of an emerging 
clarity in the majority viewpoint in delib-
erations, a lot of times the party-appoint-
ed arbitrator whose viewpoint is faring 

less well will start to retreat and set up new 
efforts to pursue some type of unwarrant-
ed compromise. I think that, while the re-
insurance arbitration process is way better 
than it used to be in this respect, compro-
mises are fine where they are appropriate, 
but they’re bad when they’re not princi-
ple-based. I never like it when the side 
that’s not doing well decides to take aim 
at achieving some lesser and, ultimately, 
inappropriate outcome.

Field: I would say that the qualities that I 
do appreciate in my fellow panel members 
during deliberations help the process go 
more smoothly—things like collabora-
tion. Being prepared is a big one for me. I 
look to everybody on the panel to be pre-
pared and be thoughtful and respectful. 
If you have those key elements, you can 
have very successful deliberations. Having 
industry experience in the room, it’s what 
makes a panel really tick well. Whether it’s 
the unconscious experience or conscious 
experience, it does help the discussions, 
and I don’t see it as being an issue neces-
sarily having anything that’s outside of the 
record, but we do bring our experience to 
that room.

I would say it’s nice to hear my colleagues 
generally have had positive experiences 
in their arbitration panels to date. I’d say, 
overall, I have as well. I’m sure people are 
going to be more persuasive than others 
or more aggressive than others, and you 
deal with that and you deal with it pro-
fessionally. My hope is that every umpire 
is doing that. I would say, for me, the be-
havior that I find disappointing is when I 
see a panel member who just pushes every 
issue and does not really listen or try to 
build some consensus somewhere. There 
has to be some point or issue that they can 
agree on, or you start losing credibility for 
that particular arbitrator. For me, that’s a 
bit of a pet peeve. It doesn’t always bene-
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fit that arbitrator, and they need to think 
about that and how they are approaching 
every situation, because you tend to lose 
credibility.

Billingham: Andrew had said, and I 
agree, that parties have strong feelings 
about their case. By “grandstanding,” I’m 

not referring to the impassioned argu-
ments of counsel—I think that’s great and 
can even be useful. What I’m referring to 
is undignified conduct, or casting asper-
sions on the other side. I haven’t seen that 
very often, but it has happened.

I would dovetail on my colleagues’ com-

ments about having experienced people 
on the panel and, when it adds value to 
the case, having experts give testimony. 
But particularly having an experienced 
panel that understands the history of the 
issues, the history of the treaties, and has 
a broader appreciation for the context in 
which the issues might have arisen.
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