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A plaintiff files suit against your
manufacturer client, alleging that
the client’s product caused an
accident six months ago. As you
begin your investigation, however,

you learn that your client first sold

the product eleven years ago.
How do you proceed?

If available, Ohio’s product
liability statute of repose, R.C.
2305.10(C), can be a valuable
tool for defense counsel to obtain
early dismissal of claims against

manufacturers and suppliers.
The statute prevents a plaintiff
from bringing suit against a

manufacturer or supplier of a

Abigail Chin, Esq.

product more than ten years after
the product was delivered to its first purchaser or lessee,
thereby removing the product from the manufacturer or
supplier’'s control.! The statute’s status as a procedural
vehicle, however, is unclear: although the Supreme Court
of Ohio has indicated that the product liability statute of
repose implicates subject matter jurisdiction, it has made no
express ruling on the topic and, in the absence of explicit
guidance, many courts continue to view the statute of repose
as an affirmative defense, like the statute of limitations.
This distinction informs which party has the burden of
proving the elements of the statute, as well as whether
the defense can be waived. This article will discuss these
differing perspectives and offer practice pointers to protect
manufacturer and supplier defendants from liability beyond
the statute of repose period.

Statute of Repose as a Jurisdictional Vehicle

Ohio’s product liability statute of repose provides, subject to

certain exceptions that are not the subject of this article:

[N]o cause of action based on product liability shall
accrue against the manufacturer or supplier of a
product later than ten years from the date that the
product was delivered to its first purchaser or lessee
who was not engaged in a business in which the
product was used as a component in the production,
construction, creation, assembly, or rebuilding of
another product.?

The body of case law interpreting Ohio’s product liability
statute of repose is not large; however, the Supreme Court
of Ohio upheld the statute as constitutional in 2008 in
Groch v. GMC.® In so doing, the Supreme Court found that
R.C. 2305.10(C), like other statutes of repose, “operates
to potentially bar a plaintiff's suit before a cause of action
arises. Thus, the statute can prevent claims from ever
vesting if the product that allegedly caused an injury was
delivered to an end user more than ten years before the injury
occurred.”® The Court went further, suggesting that when
the injury occurs beyond a statue of repose time period, the
“injured party literally has no cause of action.”® The Court’s
language indicates, without explicitly holding, that a court is
divested of subject matter jurisdiction over claims that arise
more than ten years after a product’s delivery to its first

purchaser or lessee.®

The Supreme Court’s logic in Groch is consistent with other
courts’ treatment of statutes of repose generally, both in Ohio

and in sister jurisdictions: statutes of repose operate to divest

CONTINUED




courts of jurisdiction by eliminating causes of action altogether
after a certain amount of time has elapsed.” In State v.
Brown, for example, the defendant appealed his guilty plea to
aggravated robbery on grounds that it was time-barred.2 The
question atissue was whether a statute barring prosecutions of
felonies unless commenced within six years was “a statute of
repose so that a court has no jurisdiction over the prosecution
of a felony six years after it was committed, or a statute setting
forth limitations of time within which a prosecution must be
commenced, the effect of which can be waived by a defendant
by a plea of guilty.” In its analysis, the First District Court of
Appeals discussed the differences between the structure of a
statute of limitation and a statute of repose.’* While statutes
of limitation contain provisions for the lifting and extending
of time—thus, making them waivable—statutes of repose are
“entirely different in structure and design.”**  Statutes of
repose eliminate claims, disallow for any continuance of time,
and nullify all actions.*? Thus, because statutes of repose are
an absolute bar and can nullify all claims, they divest a court of

subject matter jurisdiction. *3

Statute of Repose as an Affirmative Defense

Despite the case law distinguishing between statutes of
limitation and statutes of repose, Ohio courts still confuse
the two concepts, thereby complicating the procedural role
of the product liability statute of repose. In his opinion
dissenting in part and concurring in part with the majority
in Groch, Justice Pfeifer plainly characterized the product
liability statute of repose as an affirmative defense on which
the manufacturer has the burden of proof: “the expiration
of the statute of repose is an affirmative defense. Thus,
the burden will sit on the manufacturer to produce records
showingthatthe productin question has been out of its hands
for a period of more than ten years. In the absence of such
a showing, there can be no affirmative defense.”** At least
one appellate court—the Eighth District Court of Appeals in
Fazio v. Gruttadauria—has cited Justice Pfeifer’s language in
summarily overruling an appellant’s assignment of error that
the claims against him were barred by the statute of repose
on the grounds that the statute of repose was an affirmative
defense and had been waived.’®> As observed by Justice
Pfeifer and by the Fazio court, when characterized as an
affirmative defense, the statute of repose can be waived and
the manufacturer bears the burden of proving its elements.

Practice Pointers

Given the unclear procedural status of the product liability
statute of repose under Ohio law, defense counsel should
exercise caution and take the following measures to preserve

all arguments in favor of a manufacturer or supplier client:

1. Assert both subject matter jurisdiction and the statute
of repose as affirmative defenses in the answer to the

complaint.

2. If the manufacturer or supplier client has available
information showing the product at issue was delivered
to its first purchaser or lessee more than ten years before
the claim arose, file an early motion to dismiss for lack of
subject matter jurisdiction pursuant to Ohio Rule of Civil
Procedure 12(B)(1). Unlike a motion to dismiss under
Rule 12(B)(6), courts may consider evidence outside
the pleadings when ruling on Rule 12(B)(1) motions,
allowing parties to attach as exhibits any evidence of the
product’s first date of delivery.

3. If the manufacturer does not have the evidence in its
possession to support a Rule 12(B)(1) motion, serve
early discovery requests including, if necessary, third
party subpoenas directed at obtaining the information
needed to establish the first date of delivery. Make sure
to obtain information about the chain of title, warranty,
and repairs made to the product, as the plaintiff may
attempt to raise arguments related to these issues to
modify the repose period.

4. Assuming the court has not granted an earlier motion
to dismiss, move simultaneously to dismiss for lack
of subject matter jurisdiction under Rule 12(B)(1)
(treating the statute of repose as jurisdictional) and,
in the alternative, for summary judgment (treating the
statute of repose as an affirmative defense). Emphasize
that if the statute of repose implicates subject matter
jurisdiction, the plaintiff bears the burden of proving the
court’s jurisdiction—not the manufacturer defendant.

5. If there appear to be factual questions regarding the
product’s first date of delivery, request an evidentiary
hearing to resolve this dispositive and/or jurisdictional

issue in advance of trial.
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