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REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE 
JUDICIAL CONFERENCE OF THE UNITED STATES:

* * * * *

FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Civil Rules submitted proposed amendments to Civil 

Rules 5, 23, 62, and 65.1, with a recommendation that they be approved and transmitted to the 

Judicial Conference.  The proposed amendments were circulated to the bench, bar, and public for 

comment in August 2016.

Rule 5 (Serving and Filing Pleadings and Other Papers)

The proposed amendments to Civil Rule 5 are part of the inter-advisory committee 

project to develop rules for electronic filing and service.

Proposed amendments to Rule 5(b)(2)(E) address electronic service.  The present rule 

allows electronic service only if the person to be served has consented in writing.  The proposal 

deletes the requirement of consent when service is made on a registered user through the court’s 

electronic filing system.  Written consent is still required when service is made by electronic 

means outside the court’s system (e.g., discovery materials).

Proposed amendments to Rule 5(d) address electronic filing.  Present Rule 5(d)(3) 

permits papers to be filed, signed, or verified by electronic means if permitted by local rule; a 

local rule may require electronic filing only if reasonable exceptions are allowed.  In practice, 

most courts require registered users to file electronically.  Proposed Rule 5(d)(3)(A) recognizes 

this reality by establishing a uniform national rule that makes electronic filing mandatory for 
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Rule 23 (Class Actions)

The proposed amendments to Rule 23 are the result of more than five years of study and 

consideration by the advisory committee, through its Rule 23 subcommittee.  As previously 

reported, the decision to take up this effort was prompted by several developments that seemed 

to warrant reexamination of Rule 23, namely: (1) the passage of time since the 2003 

amendments to Rule 23 went into effect; (2) the development of a body of case law on class 

action practice; and (3) recurrent interest in Congress, including the 2005 adoption of the Class 

Action Fairness Act.  In developing the proposed amendments to Rule 23, the subcommittee 

attended nearly two dozen meetings and bar conferences with diverse memberships and 

attendees.  In addition, in September 2015, the subcommittee held a mini-conference to gather 

additional input from a variety of stakeholders on potential rule amendments.

After extensive consideration and study, the subcommittee narrowed the list of issues to

be addressed in proposed rule amendments.  The proposed amendments published in August 

2016 addressed the following seven issues:

1. Requiring earlier provision of information to the court as to whether the court should 

send notice to the class of a proposed settlement (known as “frontloading”);

2. Making clear that a decision to send notice of a proposed settlement to the class under 

Rule 23(e)(1) is not appealable under Rule 23(f);

3. Making clear in Rule 23(c)(2)(B) that the Rule 23(e)(1) notice triggers the opt-out 

period in Rule 23(b)(3) class actions;

4. Updating Rule 23(c)(2) regarding individual notice in Rule 23(b)(3) class actions;

5. Addressing issues raised by “bad faith” class action objectors;

6. Refining standards for approval of proposed class action settlements under 

Rule 23(e)(2); and
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7. A proposal by the Department of Justice to include in Rule 23(f) a 45-day period in 

which to seek permission for an interlocutory appeal when the United States is a 

party.

The majority of the comments received during the public comment period for all the 

proposed Civil Rules amendments—both written and in the form of testimony at three public 

hearings—addressed the Rule 23 proposals.  The advisory committee received some comments 

urging it to reconsider topics it had determined not to pursue, as well as comments urging it to 

consider additional topics not previously considered.  As to those topics that were included in the 

proposals published for public comment, most comments addressed the modernization of notice 

methods and the handling of class member objections to proposed class action settlements.

The subcommittee and advisory committee carefully considered all of the comments 

received.  Minor changes were made to the proposed rule language, and revisions to the 

committee note were aimed at increasing clarity and succinctness.

Rules 62 (Stay and Proceedings to Enforce a Judgment) and 65.1 (Proceedings Against a Surety)

The proposed amendments to Rule 62 and Rule 65.1 are the product of a joint 

subcommittee with the Advisory Committee on Appellate Rules.  The advisory committee 

received three comments on the proposed amendments, each of which was supportive.

The proposed amendments to Rule 62 make three changes.  First, the period of the 

automatic stay is extended to 30 days.  This change would eliminate a gap in the current rule 

between automatic stays under subsection (a) and the authority to order a stay pending 

disposition of a post-judgment motion under subsection (b).  Before the Time Computation 

Project, Civil Rules 50, 52, and 59 set the time for motions at 10 days after entry of judgment.  

Rule 62(b) recognized authority to issue a stay pending disposition of a motion under Rules 50, 

52, or 59, or 60.  The Time Computation Project reset at 28 days the time for motions under 
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Rule 8(b), namely, removing all references to “bond,” “undertaking,” and “surety,” and 

substituting the words “security” and “security provider.”

The Standing Committee voted unanimously to support the recommendations of the 

Advisory Committee on Civil Rules.

Recommendation: That the Judicial Conference approve the proposed 
amendments to Civil Rules 5, 23, 62, and 65.1 and transmit them to the Supreme 
Court for consideration with a recommendation that they be adopted by the Court 
and transmitted to Congress in accordance with the law.

* * * * *

Respectfully submitted,

David G. Campbell, Chair

Jesse M. Furman William K. Kelley
Gregory G. Garre Rod J. Rosenstein
Daniel C. Girard Amy J. St. Eve
Susan P. Graber Larry D. Thompson
Frank M. Hull Richard C. Wesley
Peter D. Keisler Jack Zouhary
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Rule 23. Class Actions

* * * * *

(c) Certification Order; Notice to Class Members; 

Judgment; Issues Classes; Subclasses.

* * * * *

(2) Notice.

* * * * *

(B) For (b)(3) Classes. For any class certified 

under Rule 23(b)(3)—or upon ordering 

notice under Rule 23(e)(1) to a class 

proposed to be certified for purposes of 

settlement under Rule 23(b)(3)—the court 

must direct to class members the best notice 

that is practicable under the circumstances, 

including individual notice to all members 

who can be identified through reasonable 

effort. The notice may be by one or more 
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of the following: United States mail, 

electronic means, or other appropriate 

means. The notice must clearly and 

concisely state in plain, easily understood 

language:

* * * * *

(e) Settlement, Voluntary Dismissal, or Compromise.

The claims, issues, or defenses of a certified class—or 

a class proposed to be certified for purposes of 

settlement—may be settled, voluntarily dismissed, or 

compromised only with the court’s approval.  The 

following procedures apply to a proposed settlement, 

voluntary dismissal, or compromise:

(1) Notice to the Class.

(A) Information That Parties Must Provide to 

the Court. The parties must provide the 

court with information sufficient to enable 
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it to determine whether to give notice of the 

proposal to the class.

(B) Grounds for a Decision to Give Notice.

The court must direct notice in a reasonable 

manner to all class members who would be 

bound by the proposal if giving notice is 

justified by the parties’ showing that the 

court will likely be able to:

(i) approve the proposal under 

Rule 23(e)(2); and

(ii) certify the class for purposes of 

judgment on the proposal.

(2) Approval of the Proposal. If the proposal would 

bind class members, the court may approve it 

only after a hearing and only on finding that it is 

fair, reasonable, and adequate after considering 

whether:
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(A) the class representatives and class counsel 

have adequately represented the class;

(B) the proposal was negotiated at arm’s length;

(C) the relief provided for the class is adequate, 

taking into account:

(i) the costs, risks, and delay of trial and 

appeal;

(ii) the effectiveness of any proposed 

method of distributing relief to the 

class, including the method of 

processing class-member claims;

(iii) the terms of any proposed award of 

attorney’s fees, including timing of 

payment; and 

(iv) any agreement required to be 

identified under Rule 23(e)(3); and
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(D) the proposal treats class members equitably 

relative to each other.

(3) Identifying Agreements. The parties seeking 

approval must file a statement identifying any 

agreement made in connection with the proposal.

(4) New Opportunity to Be Excluded. If the class 

action was previously certified under 

Rule 23(b)(3), the court may refuse to approve a 

settlement unless it affords a new opportunity to 

request exclusion to individual class members 

who had an earlier opportunity to request 

exclusion but did not do so.

(5) Class-Member Objections.

(A) In General. Any class member may object 

to the proposal if it requires court approval 

under this subdivision (e).  The objection 

must state whether it applies only to the 
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objector, to a specific subset of the class, or 

to the entire class, and also state with 

specificity the grounds for the objection.

(B) Court Approval Required for Payment in

Connection with an Objection. Unless 

approved by the court after a hearing, no 

payment or other consideration may be 

provided in connection with:

(i) forgoing or withdrawing an objection, 

or

(ii) forgoing, dismissing, or abandoning 

an appeal from a judgment approving 

the proposal.

(C) Procedure for Approval After an Appeal. If 

approval under Rule 23(e)(5)(B) has not 

been obtained before an appeal is docketed 

in the court of appeals, the procedure of 
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Rule 62.1 applies while the appeal remains 

pending.

(f) Appeals. A court of appeals may permit an appeal 

from an order granting or denying class-action 

certification under this rule, but not from an order 

under Rule 23(e)(1).  A party must file a petition for 

permission to appeal with the circuit clerk within 14 

days after the order is entered, or within 45 days 

after the order is entered if any party is the United 

States, a United States agency, or a United States 

officer or employee sued for an act or omission 

occurring in connection with duties performed on 

the United States’ behalf.  An appeal does not stay 

proceedings in the district court unless the district 

judge or the court of appeals so orders.

* * * * *
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Committee Note

Rule 23 is amended mainly to address issues related 
to settlement, and also to take account of issues that have 
emerged since the rule was last amended in 2003.

Subdivision (c)(2). As amended, Rule 23(e)(1) 
provides that the court must direct notice to the class 
regarding a proposed class-action settlement only after 
determining that the prospect of class certification and 
approval of the proposed settlement justifies giving notice.
This decision has been called “preliminary approval” of the 
proposed class certification in Rule 23(b)(3) actions.  It is 
common to send notice to the class simultaneously under 
both Rule 23(e)(1) and Rule 23(c)(2)(B), including a 
provision for class members to decide by a certain date 
whether to opt out.  This amendment recognizes the 
propriety of this combined notice practice.

Subdivision (c)(2) is also amended to recognize 
contemporary methods of giving notice to class members.  
Since Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974), 
interpreted the individual notice requirement for class 
members in Rule 23(b)(3) class actions, many courts have 
read the rule to require notice by first class mail in every 
case.  But technological change since 1974 has introduced 
other means of communication that may sometimes provide 
a reliable additional or alternative method for giving notice.  
Although first class mail may often be the preferred 
primary method of giving notice, courts and counsel have 
begun to employ new technology to make notice more 
effective.  Because there is no reason to expect that 
technological change will cease, when selecting a method 
or methods of giving notice courts should consider the 
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capacity and limits of current technology, including class 
members’ likely access to such technology.

Rule 23(c)(2)(B) is amended to take account of these 
changes.  The rule continues to call for giving class 
members “the best notice that is practicable.”  It does not 
specify any particular means as preferred.  Although it may 
sometimes be true that electronic methods of notice, for 
example email, are the most promising, it is important to 
keep in mind that a significant portion of class members in 
certain cases may have limited or no access to email or the 
Internet.

Instead of preferring any one means of notice, 
therefore, the amended rule relies on courts and counsel to 
focus on the means or combination of means most likely to 
be effective in the case before the court.  The court should 
exercise its discretion to select appropriate means of giving 
notice.  In providing the court with sufficient information to 
enable it to decide whether to give notice to the class of a 
proposed class-action settlement under Rule 23(e)(1), it 
would ordinarily be important to include details about the 
proposed method of giving notice and to provide the court 
with a copy of each notice the parties propose to use.

In determining whether the proposed means of giving 
notice is appropriate, the court should also give careful 
attention to the content and format of the notice and, if 
notice is given under both Rule 23(e)(1) and 
Rule 23(c)(2)(B), any claim form class members must 
submit to obtain relief.

Counsel should consider which method or methods of 
giving notice will be most effective; simply assuming that 
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the “traditional” methods are best may disregard 
contemporary communication realities.  The ultimate goal 
of giving notice is to enable class members to make 
informed decisions about whether to opt out or, in instances 
where a proposed settlement is involved, to object or to 
make claims.  Rule 23(c)(2)(B) directs that the notice be 
“in plain, easily understood language.”  Means, format, and 
content that would be appropriate for class members likely 
to be sophisticated, for example in a securities fraud class 
action, might not be appropriate for a class having many 
members likely to be less sophisticated.  The court and 
counsel may wish to consider the use of class notice experts 
or professional claims administrators.

Attention should focus also on the method of opting 
out provided in the notice.  The proposed method should be 
as convenient as possible, while protecting against 
unauthorized opt-out notices.

Subdivision (e). The introductory paragraph of 
Rule 23(e) is amended to make explicit that its procedural 
requirements apply in instances in which the court has not 
certified a class at the time that a proposed settlement is 
presented to the court.  The notice required under 
Rule 23(e)(1) then should also satisfy the notice 
requirements of amended Rule 23(c)(2)(B) for a class to be 
certified under Rule 23(b)(3), and trigger the class 
members' time to request exclusion.  Information about the 
opt-out rate could then be available to the court when it 
considers final approval of the proposed settlement.

Subdivision (e)(1). The decision to give notice of a 
proposed settlement to the class is an important event.  It 
should be based on a solid record supporting the conclusion 
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that the proposed settlement will likely earn final approval 
after notice and an opportunity to object.  The parties must 
provide the court with information sufficient to determine 
whether notice should be sent.  At the time they seek notice 
to the class, the proponents of the settlement should 
ordinarily provide the court with all available materials 
they intend to submit to support approval under 
Rule 23(e)(2) and that they intend to make available to 
class members.  The amended rule also specifies the 
standard the court should use in deciding whether to send 
notice—that it likely will be able both to approve the 
settlement proposal under Rule 23(e)(2) and, if it has not 
previously certified a class, to certify the class for purposes 
of judgment on the proposal.

The subjects to be addressed depend on the specifics 
of the particular class action and proposed settlement.  But 
some general observations can be made.

One key element is class certification.  If the court has 
already certified a class, the only information ordinarily 
necessary is whether the proposed settlement calls for any 
change in the class certified, or of the claims, defenses, or 
issues regarding which certification was granted.  But if a 
class has not been certified, the parties must ensure that the 
court has a basis for concluding that it likely will be able, 
after the final hearing, to certify the class.  Although the 
standards for certification differ for settlement and 
litigation purposes, the court cannot make the decision 
regarding the prospects for certification without a suitable 
basis in the record.  The ultimate decision to certify the 
class for purposes of settlement cannot be made until the 
hearing on final approval of the proposed settlement.  If the 
settlement is not approved, the parties’ positions regarding 
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certification for settlement should not be considered if 
certification is later sought for purposes of litigation.

Regarding the proposed settlement, many types of 
information might appropriately be provided to the court.  
A basic focus is the extent and type of benefits that the 
settlement will confer on the members of the class.  
Depending on the nature of the proposed relief, that 
showing may include details of the contemplated claims 
process and the anticipated rate of claims by class 
members. Because some funds are frequently left 
unclaimed, the settlement agreement ordinarily should 
address the distribution of those funds.

The parties should also supply the court with 
information about the likely range of litigated outcomes, 
and about the risks that might attend full litigation.  
Information about the extent of discovery completed in the 
litigation or in parallel actions may often be important.  In 
addition, as suggested by Rule 23(b)(3)(B), the parties 
should provide information about the existence of other 
pending or anticipated litigation on behalf of class members 
involving claims that would be released under the proposal.

The proposed handling of an award of attorney’s fees 
under Rule 23(h) ordinarily should be addressed in the 
parties’ submission to the court.  In some cases, it will be 
important to relate the amount of an award of attorney’s
fees to the expected benefits to the class.  One way to 
address this issue is to defer some or all of the award of 
attorney’s fees until the court is advised of the actual claims 
rate and results.
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Another topic that normally should be considered is 
any agreement that must be identified under Rule 23(e)(3).

The parties may supply information to the court on 
any other topic that they regard as pertinent to the 
determination whether the proposal is fair, reasonable, and 
adequate.  The court may direct the parties to supply further 
information about the topics they do address, or to supply 
information on topics they do not address.  The court 
should not direct notice to the class until the parties’
submissions show it is likely that the court will be able to 
approve the proposal after notice to the class and a final 
approval hearing.

Subdivision (e)(2). The central concern in reviewing 
a proposed class-action settlement is that it be fair, 
reasonable, and adequate.  Courts have generated lists of 
factors to shed light on this concern.  Overall, these factors 
focus on comparable considerations, but each circuit has 
developed its own vocabulary for expressing these 
concerns.  In some circuits, these lists have remained 
essentially unchanged for thirty or forty years.  The goal of 
this amendment is not to displace any factor, but rather to 
focus the court and the lawyers on the core concerns of 
procedure and substance that should guide the decision 
whether to approve the proposal.

A lengthy list of factors can take on an independent 
life, potentially distracting attention from the central 
concerns that inform the settlement-review process.  A 
circuit’s list might include a dozen or more separately 
articulated factors.  Some of those factors—perhaps 
many—may not be relevant to a particular case or 
settlement proposal.  Those that are relevant may be more 
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or less important to the particular case.  Yet counsel and 
courts may feel it necessary to address every factor on a 
given circuit's list in every case.  The sheer number of 
factors can distract both the court and the parties from the 
central concerns that bear on review under Rule 23(e)(2).

This amendment therefore directs the parties to 
present the settlement to the court in terms of a shorter list 
of core concerns, by focusing on the primary procedural 
considerations and substantive qualities that should always 
matter to the decision whether to approve the proposal.

Approval under Rule 23(e)(2) is required only when 
class members would be bound under Rule 23(c)(3).  
Accordingly, in addition to evaluating the proposal itself, 
the court must determine whether it can certify the class 
under the standards of Rule 23(a) and (b) for purposes of 
judgment based on the proposal.

Paragraphs (A) and (B). These paragraphs identify 
matters that might be described as “procedural” concerns, 
looking to the conduct of the litigation and of the 
negotiations leading up to the proposed settlement.  
Attention to these matters is an important foundation for 
scrutinizing the substance of the proposed settlement.  If 
the court has appointed class counsel or interim class 
counsel, it will have made an initial evaluation of counsel’s
capacities and experience.  But the focus at this point is on 
the actual performance of counsel acting on behalf of the 
class.

The information submitted under Rule 23(e)(1) may 
provide a useful starting point in assessing these topics.  
For example, the nature and amount of discovery in this or 
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other cases, or the actual outcomes of other cases, may 
indicate whether counsel negotiating on behalf of the class 
had an adequate information base.  The pendency of other 
litigation about the same general subject on behalf of class 
members may also be pertinent.  The conduct of the 
negotiations may be important as well.  For example, the 
involvement of a neutral or court-affiliated mediator or 
facilitator in those negotiations may bear on whether they 
were conducted in a manner that would protect and further 
the class interests.  Particular attention might focus on the 
treatment of any award of attorney's fees, with respect to 
both the manner of negotiating the fee award and its terms.

Paragraphs (C) and (D). These paragraphs focus on 
what might be called a “substantive” review of the terms of 
the proposed settlement.  The relief that the settlement is 
expected to provide to class members is a central concern.  
Measuring the proposed relief may require evaluation of 
any proposed claims process; directing that the parties 
report back to the court about actual claims experience may 
be important.  The contents of any agreement identified 
under Rule 23(e)(3) may also bear on the adequacy of the 
proposed relief, particularly regarding the equitable 
treatment of all members of the class.

Another central concern will relate to the cost and risk 
involved in pursuing a litigated outcome.  Often, courts 
may need to forecast the likely range of possible classwide 
recoveries and the likelihood of success in obtaining such 
results.  That forecast cannot be done with arithmetic 
accuracy, but it can provide a benchmark for comparison 
with the settlement figure.
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If the class has not yet been certified for trial, the 
court may consider whether certification for litigation 
would be granted were the settlement not approved.

Examination of the attorney-fee provisions may also 
be valuable in assessing the fairness of the proposed 
settlement.  Ultimately, any award of attorney’s fees must 
be evaluated under Rule 23(h), and no rigid limits exist for 
such awards.  Nonetheless, the relief actually delivered to 
the class can be a significant factor in determining the 
appropriate fee award.

Often it will be important for the court to scrutinize 
the method of claims processing to ensure that it facilitates 
filing legitimate claims.  A claims processing method 
should deter or defeat unjustified claims, but the court 
should be alert to whether the claims process is unduly 
demanding.

Paragraph (D) calls attention to a concern that may 
apply to some class action settlements—inequitable 
treatment of some class members vis-a-vis others.  Matters 
of concern could include whether the apportionment of 
relief among class members takes appropriate account of 
differences among their claims, and whether the scope of 
the release may affect class members in different ways that 
bear on the apportionment of relief.

Subdivisions (e)(3) and (e)(4). Headings are added 
to subdivisions (e)(3) and (e)(4) in accord with style 
conventions.  These additions are intended to be stylistic 
only.
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Subdivision (e)(5). The submissions required by 
Rule 23(e)(1) may provide information critical to decisions 
whether to object or opt out.  Objections by class members 
can provide the court with important information bearing 
on its determination under Rule 23(e)(2) whether to 
approve the proposal.

Subdivision (e)(5)(A). The rule is amended to 
remove the requirement of court approval for every 
withdrawal of an objection.  An objector should be free to 
withdraw on concluding that an objection is not justified.
But Rule 23(e)(5)(B)(i) requires court approval of any 
payment or other consideration in connection with 
withdrawing the objection.

The rule is also amended to clarify that objections 
must provide sufficient specifics to enable the parties to 
respond to them and the court to evaluate them.  One 
feature required of objections is specification whether the 
objection asserts interests of only the objector, or of some 
subset of the class, or of all class members.  Beyond that, 
the rule directs that the objection state its grounds “with 
specificity.”  Failure to provide needed specificity may be a 
basis for rejecting an objection.  Courts should take care, 
however, to avoid unduly burdening class members who 
wish to object, and to recognize that a class member who is 
not represented by counsel may present objections that do 
not adhere to technical legal standards.

Subdivision (e)(5)(B). Good-faith objections can 
assist the court in evaluating a proposal under 
Rule 23(e)(2).  It is legitimate for an objector to seek 
payment for providing such assistance under Rule 23(h).
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But some objectors may be seeking only personal 
gain, and using objections to obtain benefits for themselves 
rather than assisting in the settlement-review process.  At 
least in some instances, it seems that objectors—or their 
counsel—have sought to obtain consideration for 
withdrawing their objections or dismissing appeals from 
judgments approving class settlements.  And class counsel 
sometimes may feel that avoiding the delay produced by an
appeal justifies providing payment or other consideration to 
these objectors.  Although the payment may advance class 
interests in a particular case, allowing payment perpetuates 
a system that can encourage objections advanced for 
improper purposes.

The court-approval requirement currently in 
Rule 23(e)(5) partly addresses this concern.  Because the 
concern only applies when consideration is given in 
connection with withdrawal of an objection, however, the 
amendment requires approval under Rule 23(e)(5)(B)(i) 
only when consideration is involved.  Although such 
payment is usually made to objectors or their counsel, the 
rule also requires court approval if a payment in connection 
with forgoing or withdrawing an objection or appeal is 
instead to another recipient.  The term “consideration” 
should be broadly interpreted, particularly when the 
withdrawal includes some arrangements beneficial to 
objector counsel.  If the consideration involves a payment 
to counsel for an objector, the proper procedure is by 
motion under Rule 23(h) for an award of fees.

Rule 23(e)(5)(B)(ii) applies to consideration in 
connection with forgoing, dismissing, or abandoning an 
appeal from a judgment approving the proposal.  Because 
an appeal by a class-action objector may produce much 
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longer delay than an objection before the district court, it is 
important to extend the court-approval requirement to 
apply in the appellate context.  The district court is best 
positioned to determine whether to approve such 
arrangements; hence, the rule requires that the motion 
seeking approval be made to the district court.

Until the appeal is docketed by the circuit clerk, the 
district court may dismiss the appeal on stipulation of the 
parties or on the appellant’s motion.  See 
Fed. R. App. P. 42(a).  Thereafter, the court of appeals has 
authority to decide whether to dismiss the appeal.  This 
rule’s requirement of district court approval of any 
consideration in connection with such dismissal by the 
court of appeals has no effect on the authority of the court 
of appeals to decide whether to dismiss the appeal.  It is, 
instead, a requirement that applies only to providing 
consideration in connection with forgoing, dismissing, or 
abandoning an appeal.

Subdivision (e)(5)(C). Because the court of appeals 
has jurisdiction over an objector’s appeal from the time that 
it is docketed in the court of appeals, the procedure of 
Rule 62.1 applies.  That procedure does not apply after the 
court of appeals’ mandate returns the case to the district 
court.

Subdivision (f). As amended, Rule 23(e)(1) provides 
that the court must direct notice to the class regarding a 
proposed class-action settlement only after determining that 
the prospect of eventual class certification justifies giving 
notice.  But this decision does not grant or deny class 
certification, and review under Rule 23(f) would be 
premature.  This amendment makes it clear that an appeal 



28              FEDERAL RULES OF CIVIL PROCEDURE

under this rule is not permitted until the district court 
decides whether to certify the class.

The rule is also amended to extend the time to file a 
petition for review of a class-action certification order to 45 
days whenever a party is the United States, one of its 
agencies, or a United States officer or employee sued for an 
act or omission occurring in connection with duties 
performed on the United States’ behalf.  In such a case, the 
extension applies to a petition for permission to appeal by 
any party.  The extension recognizes—as under Rules 4(i) 
and 12(a) and Appellate Rules 4(a)(1)(B) and 40(a)(1)—
that the United States has a special need for additional time 
in regard to these matters.  It applies whether the officer or 
employee is sued in an official capacity or an individual 
capacity.  An action against a former officer or employee of 
the United States is covered by this provision in the same 
way as an action against a present officer or employee.  
Termination of the relationship between the individual 
defendant and the United States does not reduce the need 
for additional time.


