Practice Tips

The less traveled road to
the Supreme Court of Ohio
by Kathleen Trafford
Twenty-three years ago, the Supreme Court of Ohio adopted a
rule that allows federal courts to certify to the Court for resolution questions of state law that may be determinative of the federal proceeding but for which there is no controlling precedent.1
Since 1988, federal district courts and the Sixth Circuit Court of
Appeals have invoked the certification rule on average four times
a year for a total of 105 cases as of September 2011.2 The
Supreme Court has discretion to accept a certified question for
resolution or to decline the case. The Court has accepted threefourths of the cases presented to it. The most common reasons
for declining a case are that the question presented is too factspecific, that there is controlling precedent, or that the question
will not be determinative of the action. The Court, however,
does not always say why a case is declined.
The questions of law certified to the Supreme Court have been
diverse, but a few cases stand out. A significant number of cases
to reach the high court through certification involve insurance
coverage disputes.3 Even though such disputes are frequently litigated in federal courts under federal diversity jurisdiction, the
outcomes of the cases often depend on questions of state contract law or the applicability of state insurance law, which makes
such cases good candidates for the certification process. Several
cases involving tort or product liability claims have traveled to
the Supreme Court by the certification route.4 The most common reason why a federal court might certify any case, however,
is that an Ohio statute central to the case is unclear or might be
unconstitutional. For example, federal courts have used the certification process to obtain definitive rulings on the applicable
statute of limitations for certain state causes of action, on the
reach of Ohio’s anti-discrimination laws, and on the constitutionality of tort reform legislation in Ohio.5
Ohio trial lawyers on both the plaintiff side and the defense side
should be mindful of the certification process in preparing their
case strategy because it offers a unique opportunity to get an
issue before the Supreme Court of Ohio early, and it possibly
helps to avoid lengthy or duplicative litigation. The tort reform
litigation provides a good example. The Ohio General Assembly
enacted numerous tort reform laws during the past two decades.6
Each effort spawned multiple cases in courts throughout Ohio in
which plaintiffs suing for personal injuries were met with new
defenses that they in turn challenged as violating due process or
other constitutional guarantees.7 Invoking the certification option in Arbino v. Johnson & Johnson, for example, meant that the
constitutionality of the most recent tort reform legislation was
decided in a timely manner by the Supreme Court. Parties across
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the state were spared the delay, expense and uncertainty of litigating cases seriatim in the courts of common pleas and through
the intermediate appellate courts.8
While the dust appears settled in the tort reform arena, counsel
should consider the certification option in other areas of litigation where it is common to see multiple or repetitive cases sharing unsettled questions of state law. Consumer class actions are
an example of the type of litigation in which counsel should
evaluate the use of the certification process. The passage of the
Class Action Fairness Act of 2005 has resulted in the pursuit of
more consumer class actions in federal court even when the
claims for relief are based on state common law or statutory
law.9 Consumer class actions often involve unsettled questions
relating to the elements of the claim, standing to bring the
claim, the applicable statute of limitations, or the available
remedies. The certification alternative is a valuable tool in this
arena because it means that federal judges can refer such questions to the Supreme Court of Ohio for a timely and definitive
resolution that will benefit all courts in Ohio—state as well as
federal—and all litigants, be they plaintiffs or defendants. Certification brings closure to unsettled questions of state law and
avoids the inconsistent results that can occur when there is no
controlling state precedent.10 n
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