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The importance of legislative
history in Supreme Court decisions

by Kathleen M. Trafford

One of the most important rules of law
the Supreme Court of Ohio often repeats
is that, when the Court is called on to
interpret a statute, its role is to give mean-
ing to the legislative intent. Performing
this role is relatively easy when the Gen-
eral Assembly speaks plainly, but not all
statutes are written in plain-speak. When
a statute is ambiguous, the Court’s task

is more challenging, and the Court must
reach into the General Assembly’s toolbox
for the right tools to help it divine the
legislative intent.! One important tool in
that box is the statute’s legislative history.2
But for many years both the Court and
the General Assembly appeared reluctant
to use this tool to its full potential.

The General Assembly, unlike its federal
counterpart, was stingy in expressing its
intent. Supreme Court Justice Pfeifer,
who was a member of the General As-
sembly before joining the Court in 1992,
recently shared his insight that for some
period of time it was a “cardinal sin to
insert legislative intent into a bill, and that
policy was strictly enforced by legislative
leadership and by the Legislative Service
Commission.” For quite some time, the
Supreme Court embraced only certain
limited sources of legislative intent, such
as legislative journals, comparisons of stat-
utes to earlier versions of the same statute,
or recorded statements of legislative intent
in the statute or uncodified law.4 For a
long time it was reluctant to embrace
other available sources of legislative his-
tory, such as statements by bill sponsors
or bill analyses prepared by the Legislative
Services Commission (LSC) even though
such testimony and reports are routinely
relied on by federal courts in interpreting
ambiguous federal statutes.5

In 1970, the Court had this to say about
reliance on LSC reports:

[N]otwithstanding the fact that
the Legislative Service Commis-
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sion, composed of seven members
from each house of the General
Assembly, is created and its duties
prescribed by Sections 103.11

to 103.13, Revised Code, we

find nothing in those statutes to
indicate that, in determining what
the General Assembly intends

by language which it uses in the
enactment of a bill, any weight
should be given to what the com-
mission stated in its report to the

General Assembly with regard to
that bill.6

The Court adopted this dismissive view of
the value of LSC reports, notwithstanding
its understanding that the report at issue
was distributed to the legislators, the press
and others interested in the bill, because
“it was not made a part of the record of
the General Assembly and has not oth-
erwise been published and is not gener-
ally available even in the best of the law
libraries in this state.”” Two years later, the
General Assembly enacted R.C. 1.49 and
expressly encouraged the Court to con-
sider “legislative history” in determining
the meaning of ambiguous statutes. The
Court responded by softening its position
on the weight to be given to LSC reports,
stating in Meeks v. Papadopulos, that al-
though it did not consider itself bound by
LSC analyses, it would refer to them if it
found them “helpful and objective.”s

More recently, however, both the General
Assembly and the Court have become
more comfortable dealing with legisla-
tive intent. The General Assembly is now
more open to publicly proclaiming its in-
tent in the law. It does so, for example, by
actually embedding the purpose of the law
within the statute itself.® It also may set
out its intent within the uncodified law.
For example, in a recently enacted law
requiring claimants in asbestos tort ac-
tions to make certain disclosures pertain-
ing to asbestos trust claims that have been

submitted to asbestos trust entities for

the purpose of compensating the claim-
ant for asbestos exposure, the General
Assembly set out very detailed “statements
of findings and intent.”10 It did the same
last year in enacting the Lupus Education
and Awareness Program, codified in R.C.
3701.77, et seq.1!

At the same time the General Assembly
has become more obliging in stating its
intent, the Court has become more recep-
tive to considering alternative sources of
legislative intent. Subsequent to the
enactment of R. C. 1.49 and its deci-
sion in Meeks v. Papadopulos, the Court
has consulted LSC reports as part of the
legislative history to be considered in
interpreting ambiguous statutes in 113
cases.'2 In Griffith v. City of Cleveland, for
example, the Court reviewed the vari-

ous reports on 2003 Sub. S.B. 149 as it
worked its way toward passage to confirm
that the General Assembly did not intend
to alter the two-step process that requires
a wrongful imprisonment claimant to
first seek an adjudication of wrongful
imprisonment from a court of common
pleas before secking damages in the Ohio
Court of Claims.!3 The Court found that
the reports showed “a clear indication
that the General Assembly understood
that the statutory scheme contemplated

a two-step process.” 4 In Mandelbaum v.
Mandelbaum, the Court relied on a Senate
Judiciary Report, reporting on testimony
before the House Civil and Commercial
Law Committee, to conclude that the
General Assembly’s intent in amending

a statute to give courts limited power to
award and modify spousal support was to
supersede prior judicial precedent holding
that courts had continuing jurisdiction
over alimony agreed to in a dissolution of
marriage case.!

In a few cases, the Court has gone even
further and looked to proponent or
sponsor testimony as an aid in statutory
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construction, when that testimony further
supported the Court’s interpretation of

a statute. For example, in interpreting
Ohio’s Corrupt Practices Act for the first
time, the Court relied on the Senate spon-
sor’s description of the new law as “the
toughest and most comprehensive RICO
Act in the nation” and “state-of-the art
legislation” to glean the legislative intent
to impose strict liability for violations of
the Ohio act.t¢ Occasionally this testi-
mony is documented in some legislative
report, but the Court has shown a willing-
ness to look even to external sources, such
as news services and other media outlets.1”

The Supreme Court’s openness to more
broadly consider “legislative history” as

an aid in interpreting ambiguous stat-
utes puts it in better sync with modern
technology. Unlike four decades ago when
the official legislative reports were not
generally available even in the best law
libraries, LSC reports, sponsor statements,
committee hearing reports and testimony,
and floor debates can now be found with
a click of the mouse, making legislative
history an even more powerful tool in the

R.C. 1.49 toolbox.18 A word of caution,
however, before handing this tool to the
Court. Although a wealth of legislative
history is now accessible, it should not be
used indiscriminately. No amount of leg-
islative history will persuade the Court to
interpret an unambiguous statute contrary
to its plain meaning.!® And, sometimes
legislative history itself can mean different
things to different justices. For example,
in State v. Lowe both the majority opinion
and the dissent looked to the comments
prepared by LSC at the time the statute
was enacted to determine whether Ohio’s
incest statute applies to the consensual
sexual conduct between a step-parent and
adult stepchild.2e The majority read the
LSC comments as supporting its conclu-
sion that the statute protects “the family
unit more broadly,” and not just minors,
while the dissent read the LSC summary
to support the conclusion that the intent
was to “protect children against a broader
class of person who can exert a parental
role.”2t Ambiguous legislative history can-
not pound home a point. Bl
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