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Law reviews are getting a bad rap. New York Times reporter
David Segal, in a November 2011 article criticizing the current
state of legal education, wrote that “citable law review articles are
vastly outnumbered, it appears, by head scratchers,” “intra-acad-
emy tiffs,” and “high-brow edu-tainment,” none of which are “of
much apparent help to anyone.”1 United States Supreme Court
Justice Stephen G. Breyer said in a 2008 speech that law reviews
“have left terra firma to soar into outer space.”2 And Chief Jus-
tice John Roberts, as quoted in a May 2011 New York Times arti-
cle, said that legal scholarship “is largely of no use or interest to
people who actually practice law.”3 Ouch.
This criticism is nothing new for law reviews. Some legal writ-
ing professors teach their students to use them much as a gour-
met chef would use instant mashed
potatoes—only when you have nothing
else. In their book Making Your Case: The
Art of Persuading Judges, Supreme Court
Justice Antonin Scalia and Bryan Garner
write that you should not “expect the
Court, or even the law clerks, to read your
secondary authority.”4

But recent studies (published, ironically, in
law reviews) have begun to cast doubt on
the current thinking. Law professors Lee
Petherbridge and David Schwartz analyzed
7,730 U.S. Supreme Court decisions going back 61 years and
found that the Court “uses legal scholarship in roughly 1 of
every 3 decisions.”5

So how does the Supreme Court of Ohio view legal scholarship?
I conducted a study to find out, searching the Court’s opinions
over the last 10 years for every instance in which the Justices
cited to a law review.6 By no means was this study an exhaustive
or scientific analysis on the scale of the Petherbridge and
Schwartz study, but the results are no less illuminating.
Not only does the Supreme Court of Ohio cite to law review ar-
ticles in its opinions, but the Justices (or their clerks) actually
read and engage with the articles. This observation is apparent
from cross-referencing the Court’s opinions with the briefs in
each case. In most instances where law review articles are cited in
the opinion, the Justices cite to a  rticles that the parties and amici
never mention. Even when the briefs do cite law reviews, the Jus-
tices frequently cite to different ones in their opinions. But there
are also occasions when a law review cited by one of the parties is
instrumental in shaping the Court’s opinion. In the 2006 case

Arrington v. DaimlerChrysler Corp., Justice O’Connor’s majority
opinion upholding the use of videotaped trials cited six times to
an Ohio Northern University Law Review article cited in the ap-
pellee’s brief.7 In short, my research shows that law reviews are an
underexploited and valuable resource to be mined in the
Supreme Court of Ohio.
As with any other valuable commodity, however, law reviews
must be used wisely and sparingly. Among the hundreds of opin-
ions it issues each year, the Court cites to law reviews in only a
handful of them. But a closer look at that handful of opinions
shows that there are certain types of cases in which the Court is
very likely to cite to legal scholarship. Cases involving issues of
first impression or on which the lower courts are split are prime

candidates. When precedent does not provide
a clear answer, the Justices do not hesitate to
look to academia for guidance. Take, for ex-
ample, the 2004 case Danziger v. Luse, in
which the Court for the first time confronted
the issue of whether shareholders of a parent
company have the right to inspect the books
of a subsidiary.8 The appellants, the share-
holders suing for inspection rights, cited no
law reviews in their briefs. In his majority
opinion holding for the appellants, though,
Justice Pfeifer cited five law review articles.

The Court is also likely to cite law reviews in cases involving is-
sues of significant societal importance. In fact, the number of
law review articles the Court cites in an opinion seems to directly
correspond to the weightiness of the issue. In the 2006 case Nor-
wood v. Horney, the seminal eminent domain decision holding
takings for solely economic development reasons unconstitu-
tional, the majority opinion by Justice O’Connor cited 13 law
review articles.9 Two of these cites came from amicus briefs, but
the rest were cited for the first time in her opinion. Surprisingly,
the appellants, who prevailed in the case, did not cite to any law
review articles in their briefs.
Law reviews are, of course, still worth citing in those tough cases
where authority is stacked against you. Even when it is likely that
the majority may rule against your client, a citation to a law re-
view article that disagrees with a statute or precedent may make
its way into a dissent or concurring opinion, creating a spark that
may fuel an eventual change in the law. In the 2011 case State v.
Lang, Justice Stratton cited three law review articles in her con-
curring opinion urging the General Assembly to ban execution
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of defendants who were mentally ill when they committed their
crimes.10 In the 2002 case State ex rel. AFL-CIO v. Ohio Bureau
of Workers’ Compensation, Chief Justice Moyer cited five law re-
view articles in his sharply worded dissent arguing that the
Court’s decision in State ex rel. Ohio Academy of Trial Lawyers v.
Sheward was wrongly decided.11

So what law review carries the most weight at the Supreme
Court of Ohio? Harvard? Yale? One might think so. Scalia and
Garner write that “the force of the persuasion will vary directly
with the prominence of the author.”12 But my research shows
that the Justices of the Supreme Court of Ohio are none too en-
amored with the Ivies. In the last decade, the Justices cited the
Akron Law Review more than any other journal. n
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