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Justice Holmes first observed that “while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.” Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922) (emphasis added).  Yet, more than eighty years after Mahon, courts still are struggling to answer the question, “how far is too far?”  One commentator observed, “[r]ather than proceeding in a uniform direction from case to case, the law of regulatory takings resembles a roller coaster: it lurches, jerks, spins, whirls, loops, and reverses direction, leaving the dazed rider unable to predict the next turn.” John G. Sprankling, Understanding Property Law 653 (2000).  Fortunately for property owners in Ohio, the Supreme Court of Ohio in State ex rel. R.T.G. , Inc. v. State of Ohio, et al, 98 Ohio St.3d 1 2002-Ohio-6716 (2002), mot. for reconsid. denied 98 Ohio St. 3d 1401 (2003), straightened and slowed this roller coaster a bit by restoring principles of fairness and justice to the takings calculus.  Undaunted by the initial realization that “[r]egulatory-takings issues are complex and difficult and have defied attempts to provide a simple solution,” (Id. at 1), Justice Lundberg Stratton articulated and rationally applied Ohio constitutional and property law to reach a just result in favor of property owners who lost their coal mining rights to environmental regulation.  Although this takings case involved coal rights, its value as a precedent
 for property owners should extend well beyond mining regulation.  The RTG Court recognized the shortcomings of the “parcel-as-a-whole” approach to defining the relevant parcel and followed the suggestion of the United States Supreme Court in Lucas v. South Carolina Coastal Council, by examining “how the owner’s reasonable expectations have been shaped by the State’s law of property.”  98 Ohio St.3d at 10-11, quoting Lucas 505 U.S. 1003, 1016, n. 7 (1992).  The RTG Court also limited the government’s “nuisance” affirmative defense, announced the applicable statute of limitations and discussed the parameters for an attorney fee award under Ohio’s version of the federal Equal Access to Justice Act.  This paper examines the RTG opinion in depth and other significant decisions which provide insight into the current state of regulatory takings jurisprudence.
II. Factual and Procedural Background of the RTG Case
In 1982, R.T.G., Inc. (RTG) began to acquire what eventually became 500 acres of coal and mining rights for surface coal mining in Valley Township, Guernsey County, Ohio.  RTG ultimately held about a fourth of its coal lands in fee simple absolute and leased the balance.  From 1984 to 1986, RTG invested hundreds of thousands of dollars to develop and license its surface mine in compliance with Ohio’s mining and reclamation laws.  In 1986, the Ohio Department of Natural Resources, Division of Reclamation (“ODNR”) granted RTG its initial permit to mine a 21.8 acre area; in 1987 the permit was extended to include an additional 77.2 acres, with another 9 acres granted in 1990.  

Before mining commenced, the nearby Village of Pleasant City became concerned about RTG’s plans to mine closer than a mile from its two wells used to supply the village’s water.  Although RTG’s operations never did interfere with the village’s water production during more than four years of mining, the village challenged the Division’s grant of each of the three applications for a permit to mine.  Although each mining permit withstood the village’s appeal, the village ultimately prevailed against mining through a separate petition to designate 833 acres (most of which was RTG’s coal property, and a hundred acres of which had already been mined) as Unsuitable for Mining (“UFM”) pursuant to R.C. 1513. 073.  This statute vested the ODNR with broad discretion to declare lands UFM based solely on the effect mining “could” have on the long-term productivity of aquifer and aquifer recharge areas.  Although in 1989 the ODNR initially designated only 275 acres as UFM, litigation by the village fueled by attorney awards paid by the ODNR led to the village’s full desired UFM designation in 1994.
  


In September 1994, RTG filed an action seeking a writ of mandamus to compel the ODNR to pay for RTG’s coal lost due to the regulation.  RTG claimed that the ODNR’s action resulted in a categorical regulatory taking of its coal rights.  Although the trial court granted the ODNR’s motion to dismiss the complaint in 1996, the Tenth District Court of Appeals reversed in 1997 and remanded the case for hearing. See, 1997 WL 142363.  Following remand and discovery, RTG voluntarily dismissed its complaint in 1998 and immediately refiled it directly with the Tenth District Court of Appeals seeking the same relief as before.
 

The case was referred to a Tenth District magistrate for fact finding and initial decision.  The magistrate conceptualized RTG’s contiguous property as two parcels: 1) the land owned in fee (surface and mineral rights) and 2) the coal and mining rights held by lease (no surface ownership).  The magistrate determined that no categorical taking had occurred as to RTG’s property owned in fee because the surface estate still had value for non-coal mining uses.  On the other hand, the magistrate determined that a taking had occurred in regard to the coal rights held by lease since RTG owned nothing but the right to mine those parcels.  Nonetheless, the magistrate denied RTG’s claim for compensation for the loss of leased coal rights by determining that mining of that coal – all of which happened to be closer to the village’s well field – would constitute a nuisance.

The Tenth District court sustained RTG’s objection to the magistrate’s nuisance determination and issued a writ of mandamus compelling the state to initiate appropriation proceedings and pay compensation for the tracts of land on which RTG leased coal rights.  However, the Tenth District court concurred with the magistrate that land owned in fee had value for use other than coal mining and therefore, found no categorical taking was established.  The court also summarily denied RTG’s request for attorney fees and court costs by finding that the ODNR’s opposition to the successful portion of the takings claim was “substantially justified.”  Both RTG and the State appealed to the Ohio Supreme Court.

III.
Defining the Relevant Parcel

As the Tenth District court’s 2001 RTG ruling illustrates, regulatory takings cases are often won or lost depending on how the “relevant parcel” of property subject to the regulation is defined.  If the parcel is defined broadly such that the regulation only partially prevents economically viable use, then a court will turn to the so-called “partial” takings test.  On the other hand, if the parcel is defined such that the regulation completely deprives the owner of economically beneficial use of the property, the “categorical” takings test will apply. 
The “partial” takings analysis has its origins in Penn Central Transportation Co. v. New York City, 438 U.S. 104 (1978).  The owners of the Penn Central Station were prohibited from building an office tower above a historic train station.  The city’s regulation of air rights was at issue. The Court observed that “ ‘[t]aking’ jurisprudence does not divide a single parcel into discrete segments and attempt to determine whether rights in a particular segment have been entirely abrogated. . . this court focuses rather both on the character of the action and on the nature and extent of the interference with rights in the parcel as a whole. . . .”  This decision marked the beginning of the “parcel as a whole” doctrine.  Id. at 130-31.  For such cases, the Court adopted an “ad hoc” balancing test, often called the Penn Central test, consisting of the following three factors:  (1) the economic impact of the regulation on the claimant; (2) the extent to which the regulation interferes with the claimant’s distinct investment-backed expectations, and (3) the character of the governmental action.  Not surprisingly, private property owners rarely prevail under this balancing test because the greatest weight often is given to the public or environmental good the regulation purportedly serves.  

In contrast, when a “categorical” takings results from regulation, there is no case-specific inquiry into the public interest advanced by the regulation.  See Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1015 (1992).  At issue was the South Carolina Beachfront Management Act which prohibited a landowner from developing his oceanfront property in close proximity to beach/dune areas to protect against erosion of the coastline.  The petitioner did not dispute that his desired new construction would contribute to the erosion and destruction of a public resource and that stopping such construction was necessary to prevent a great public harm, 505 U.S. at pp.1021-1022.  The Court nonetheless found a compensable taking because the regulation eliminated “all economically beneficial or productive options for its use”.  Id. at 1018.  The Court left the Penn Central test in tact but recognized two instances in which a regulation can result in a “categorical” taking for which compensation is due regardless of the public good the regulation serves.  The first instance is when a regulation “compel[s] the property owner to suffer a physical ‘invasion’ of his property.”  Id. at 1015 citing Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982) (holding that a New York law requiring landlords to allow cable companies to place cable facilities in their apartment buildings resulted in a compensable taking).   The second instance arises where “regulation denies all economically beneficial or productive use of land.” Lucas, 505 U.S. at 1015. 

Whether a court employs the partial takings test (the ad hoc balancing approach of Penn Central) or the Lucas’ categorical takings test depends on whether the regulation deprives the property of all or less than all economic value. 98 Ohio St. 3d. at 8. This determination, however, cannot be made without first defining the relevant parcel.  The RTG Court understood that “[t]he more broadly the relevant parcel is defined, the less likely that a regulation will result in a complete economic deprivation...conversely, the more narrowly the relevant parcel is defined, the more likely that a regulation will result in a complete economic deprivation....”  Id. at 9.  Because RTG owned some of its intended mining property in fee simple absolute and leased some coal land just outside the regulated area, the State relied heavily on the “parcel-as-a-whole” rule in its effort to escape application of Lucas’s “categorical” takings test.

Fortunately, the Ohio Supreme Court declined to adopt the State’s interpretation of the “parcel-as-a-whole” rule. The RTG Court properly considered both the legal recognition Ohio law accords to the coal estate separate from other interests in land and the ruinous economic impact RTG suffered even though the UFM designation did not attach to every coal acre RTG owned or leased.  The RTG Court observed that even some members of the United States Supreme Court have expressed misgivings and discomfort with the “parcel-as-a-whole” rule. Id. at 10. The RTG Court noted that state courts are free to interpret their state constitution without strict deference to federal interpretation so long as they provide the minimum protections set forth in the U.S. Constitution.  While the Ohio Supreme Court decided the case under the Ohio Constitution, its finding of a categorical takings is consistent with United States Supreme Court precedent such as Lucas, supra. 

A. 
The vertical component of the relevant parcel

In a mineral rights case, it is necessary to examine both the vertical and horizontal components of the property affected by the regulation to arrive at the relevant parcel. 
In considering the vertical divisions of property (e.g., surface rights, air rights, and mineral rights), Id. at 9-11, the RTG Court was influenced by the majority in Lucas which reasoned that “the solution to the difficult issue of determining the denominator [of the takings fraction]‘may lie in how the owner’s reasonable expectations have been shaped by the State’s law of property—i.e. whether and to what degree the State’s law has accorded legal recognition and protection to the particular interest in land with respect to which the takings claimant alleges a diminution in (or elimination of) value.”  98 Ohio St. 3d at 10-11, quoting the oft-cited footnote 7 of Lucas, 505 U.S. at 1016.  Agreeing that property rights are defined by state law, the RTG Court observed that “[u]nlike other individual rights within the bundle of rights that make up a complete property estate, mineral rights are recognized by Ohio law as separate property rights. Therefore, because the ownership of the coal is ‘both severable and of value in its own right, it is appropriate to consider the effect of regulation on that particular property interest.” Id. at 11. On this basis, the RTG  Court held that 
in determining the relevant parcel in a takings analysis pursuant to the Takings Clause of the Ohio Constitution, Section 19, Article I, coal rights are severable and may be considered as a separate property interest if the property owner’s intent was to purchase the property solely for the purpose of mining the coal.

Id. at 11.
Federal courts also have treated the mineral interest acquired with the intention to mine as the relevant parcel in the vertical context without regard to surface ownership. See e.g., Whitney Benefits Inc. v. United States, 926 F.2d 1169, 1170-74 (Fed. Cir. 1991) cert. denied, 502 U.S. 952 (involving a different statutorily designated UFM area under federal law, the Claims Court and the Fifth Circuit Court of Appeals evaluated the claim solely in terms of the coal estate taken because the state in which the claim arose (Wyoming) recognized separate estates in the minerals and the surface and because the coal owner had purchased the surface solely to facilitate mining); Belville Mining Co., 763 F.Supp. 1411 (S.D. Ohio 1991), aff’d in part and rev’d in part, 999 F.2d 989 (6th Cir. 1993)  (granting coal lessee’s takings claims because its right to mine the property and its right to renew the lease were both property interests for which it was entitled to just compensation); Florida Rock Indus. v. United States, 18 F.3d 1560, 1572 (Fed. Cir. 1994) (where wetlands regulation precluded right the to mine limestone, the court observed “[t]here has never been any question but that the Government can take any kind of recognized estate or interest in property it chooses in eminent domain proceeding; it is not limited to fee interests.  We see no reason or support for a different rule in inverse condemnation cases, and that is true whether the taking results from a physical or regulatory action.”)
Not surprisingly, given the roller coaster of takings jurisprudence, other courts have disagreed.  For example, the highest court in Pennsylvania in Machipongo Land and Coal Co. v. Commonwealth Dept. of Env. Protection, 569 Pa 3, 799 A. 2d 751, cert. denied 123 S. Ct. 486 (2002), confronted a similar UFM designation but held the coal estate could not be viewed separately from the surface estate in the vertical analysis of the relevant parcel.  Pennsylvania designated a 555-tract of land as unsuitable-for-mining to protect the quality of water and a wildlife habitat in a watershed.  The plaintiff coal owners’ coal reserves extended into the UFM area.  They owned both surface and coal rights inside (and outside) the UFM area.  The court determined that the relevant parcel “cannot be vertically segmented and must be defined to include both the surface and the mineral rights.”  Id. at 768. 

With all due respect, the Machipongo court’s analysis of the vertical component was seriously flawed by its interpretation of pre- and post-Lucas United States Supreme Court decisions. 
   The court’s most significant error arose from its interpretation of Keystone Bituminous Coal Assoc. v. DeBenedictis (1987), 480 U.S. 470, 107 S.Ct. 1232, 94 L.Ed.2d 472, as “ha[ving] expressly rejected Pennsylvania’s division of estates within a single parcel of land for the purposes of takings analysis.  799 A.2d at 766, citing 480 U.S. 470, 479-480.  In fact, the United States Supreme Court decided only that Pennsylvania’s “support” estate (a/k/a the right of subjacent support in Ohio) was an adjunct to either the surface estate or the coal estate and thus, could not be segmented and viewed as categorically taken:

In rejecting the [petitioners’] argument that the support estate had been entirely destroyed, the Court of Appeals did not rely on the fact that the support estate itself constitutes a bundle of many rights, but rather considered the support as just one segment of a larger bundle of rights that invariably includes either the surface estate or the mineral estate.


DeBenedictis, 480 U.S. at 480, 107 S. Ct. at 1239.

Nowhere in DeBenedictis did the Supreme Court reject Pennsylvania’s coal estate as a viable, independent estate in land for purposes of a takings analysis.   Whether the surface and coal estates themselves could be treated separately for takings analysis was not an issue in DeBenedictis and the Supreme Court correctly did not even theorize on the possibility of non-mining related surface uses by the petitioners.


The more recent United States Supreme Court decision in Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (2002), 535 U.S. 302, 122 S.Ct. 1465, 152 L.Ed.2d 517, also does not support the Machipongo holding or provide the cause to question the RTG decision.  The Court decided a single abstract takings issue in Tahoe-Sierra – whether a temporary moratorium on land development imposed during comprehensive land use planning constituted a per se taking of property requiring compensation under the Takings Clause of the United States Constitution.  Id. at 530.  The Court reaffirmed the categorical takings rule of Lucas v. South Carolina Coastal Council (1992), 505 U.S. 1003, 112 S.Ct. 2886, 120 L.Ed.2d 798, but found Lucas “not dispositive” based on factual differences between the claims in Lucas and Tahoe-Sierra, namely that a temporary delay in development approval is much different than a permanent loss of property value.  See Tahoe-Sierra, 535 U.S. 302, 122 S.Ct. 1465, 152 L.Ed.2d at 545.  The Tahoe-Sierra petitioners sought to bring their claim under Lucas by asking the court to “effectively sever a 32-month segment from the remainder of each landowner’s fee simple estate * * *.”  Tahoe-Sierra, 535 U.S. 302, 122 S.Ct. 1465, 152 L.Ed.2d at 546.  The Court’s decision against petitioners’ “temporal severance” claim turned on a number of practical reasons specific to the expected and necessary delays that accompany land planning processes.  Although during its analysis the Court acknowledged that “[c]onsiderations of ‘fairness and justice’ arguably could support the conclusion that [the planning agency’s] moratoria were takings of petitioners’ property based on any of seven different theories,” the Court ultimately decided against the creation of a per se rule that any deprivation of all economic use, “no matter how brief,” constitutes a compensable taking.  Tahoe-Sierra, 535 U.S. 302, 122 S.Ct. 1465, 152 L.Ed.2d at 547-548. 

As for the parcel-as-a-whole rule, all the Tahoe-Sierra Court did was recite in dicta the rule articulated in Penn Centra.; Andrus v. Allard (1979), 444 U.S. 51, 100 S.Ct. 318, 62 L.Ed.2d 210; Concrete Pipe and Products of California, Inc. v. Construction Laborers Pension Trust for S. Cal. (1993), 508 U.S. 602, 113 S.Ct. 2264, 124 L.Ed.2d 539; and  DeBenedictis. See Tahoe-Sierra, 535 U.S. 302, 122 S.Ct. 1465, 152 L.Ed.2d at 540-546.  Tellingly, Tahoe-Sierra did not announce any new rules of takings analysis applicable to a permanent categorical taking.
  
Unlike the RTG Court, the Machipongo court disregarded the “discomfort” certain U.S. Supreme Court justices have expressed with the parcel-as-a-whole rule.  The Machipongo court may have been influenced by the fact that the coal owners possessed valuable surface rights:
Machipongo admits that it benefits from its surface rights by selling timber and entering into leases for gas development …[i]n 1994, …Machipongo received $60,000 for 35.93 acres of its property…if Machipongo sold the remaining 373 acres of undeveloped land within the UFM area …it would earn, in 1994 dollars, at least $622,878. Clearly, the regulation does not deny Machipongo ‘all economically beneficial’ use of its property. Accordingly, we find that the regulation, as it relates to Machipongo, passes the Lucas test. Id. at 769-770 (internal record citations and case citations omitted).

In addition, the much larger portion of the plaintiffs’ coal reserve was outside the UFM area.  In contrast, the low lying scrub land acquired by RTG for mining had little, if any, economically beneficial use other than for coal mining.  The ODNR’s argument that RTG, a mine operator, perhaps could grow some hay in lieu of coal mining was absurd.  In the end, however, the RTG Court properly rejected any potential surface use as a defense to RTG’s categorical takings claim because Ohio recognizes coal as a separate estate and “the right to mine coal ‘is what, and only what, this suit is all about.’” 98 Ohio St. 3d at 11, quoting Whitney Benefits, Inc., supra.

B.  The horizontal component of the relevant parcel 

Defining the horizontal component of the relevant parcel is critical in all regulatory takings cases.  The challenge arises when the property owner holds more property than the regulation directly targets.  “Although contiguous tracts of property are typically considered as a single relevant parcel for purposes of a takings analysis, factual nuances may dictate a more flexible approach.” RTG, supra, 98 Ohio St. 3d at 12, citing Loveladies Harbor, Inc. v. United States, 28 F. 3d 1171, 1181 (Fed. Ct. App. 1994).

The RTG Court had to resolve the question of whether the relevant parcel should consist of all 500 of RTG’s contiguous acres of coal rights, or just the approximately 400 acres located within the UFM area.  If nothing but a straightforward mathematical ratio were applied, the court could have concluded, as the ODNR urged, that the “partial” takings test applied because the regulation attached to only 80% of RTG’s coal lands.  However, the RTG Court properly considered the “factual nuance” that RTG’s mining “was dependent upon economies of scale” such that the fringe coal areas outside the regulated area could not be economically mined independent of the primary reserve inside the UFM area where RTG had opened its mine.  On this basis, consistent with Lucas, the RTG Court logically concluded that the regulation categorically deprived RTG all economically viable use of its coal property (inside and outside of the UFM area) since none of it could be profitably mined.  Consistent with its finding of a total deprivation of economically viable use, the RTG Court declared a categorical taking even though the UFM regulation did not attach to every RTG coal acre.
The “economies of scale” factual nuance that supported RTG’s claim of a categorical taking often is missing in cases where an unsuccessful takings claimant owns property contiguous to the regulated parcel.  See Palazzolo v. Rhode Island, 533 U.S. 606, 621 (2001) (affirming the state court’s finding that the plaintiff landowner did not establish a complete deprivation of economic value of land that was not entirely subject to wetlands regulation.  The Court pointed to the uncontested fact that the unregulated “upland site located at the eastern end of the property would have an estimated value of $200,000 if developed.”); Keystone Bituminous Coal Assoc. v. DeBenedictis, 480 U.S. 470, 498 (1987) (Noting there was no evidence that the regulation would preclude mining anywhere, the Court concluded “there was no basis for treating the less than 2% of petitioners’ coal as a separate parcel of property.”); Machipongo Land & Coal Co, supra. (the outcome against the coal owner was influenced in part by the fact that only a small percentage of the acres intended for coal mining fell within the regulated area); Appolo Fuels, Inc. v. United States (Dec. 18, 2002), Fed. Cl. No. 00-1L, 2002 U.S. Claims LEXIS 347 (the plaintiff mining company leased rights to perform surface mining, auger mining, and deep mining in a creek watershed area.  The UFM designation precluded only surface coal mining operations and expressly allowed underground mining of the same reserves.); District Intown Properties Limited Partnership v. District of Columbia, 339 U.S. App. D.C. 127 (D.C. Cir. 1999) (affirming the single parcel analysis, the court determined that all nine of the plaintiff’s lots should be treated as one parcel.  Plaintiff was barred from building on eight of nine lawn lots, but the court refused to sever the eight in terms of analyzing a takings claim due to the value of the ninth). 

The lesson here is that the “factual nuances” are important when evaluating a categorical takings claim.  In RTG, although only 400 out of 500 of RTG’s surface acres were designated UFM, all 500 acres were rendered valueless for coal mining as a consequence of the regulation.  The focus should not be on the number of acres regulated compared to acres owned, but rather, the degree of value lost.  RTG suffered a 100% deprivation of the value of its coal rights.  The fairness and justice RTG received was akin to a property owner’s right to compensation for damage to the value of the residue of his property left behind in a worthless state after a condemnation of the adjoining tract.  See e.g., R.C. 163.14 and 163.59(D).  Imagine the perverse incentive regulators would have if they could avoid paying just compensation simply by devising the boundaries of a regulated area to leave some small increment of the property owner’s property unregulated.
IV.
Government’s Nuisance Defense to Categorical Takings Claim


After declaring the UFM designation to be a categorical taking, the RTG Court addressed the State’s argument that compensation nevertheless should not be owing because mining in the local aquifer would cause a nuisance. The RTG Court recognized that under the Lucas analysis a categorical taking is compensable unless the proposed use of the property would constitute a nuisance under existing state common law.  98 Ohio St.3d at 13 citing Lucas, 505 U.S. at 1029.   The Lucas Court explained:
Any limitation so severe cannot be newly legislated or decreed (without compensation), but must inhere in the title itself, in the restrictions that background principles of the State’s law of property and nuisance already place upon land ownership.  A law or decree with such an effect must, in other words, do no more than duplicate the result that could have been achieved in the courts – by adjacent landowners (or other uniquely affected persons) under the State’s law of private nuisance, or by the State under its complementary power to abate nuisances that affect the public generally, or otherwise.



505 U.S. at 1029.

The RTG  Court observed that there are two types of nuisances under Ohio law – absolute and qualified.
An absolute nuisance is based on either intentional conduct or an abnormally dangerous condition that cannot be maintained without injury to property, no matter what care is taken.  A qualified nuisance is essentially a tort of negligent maintenance of a condition that creates an unreasonable risk of harm, ultimately resulting in injury.



98 Ohio St. 3d at 13.


The RTG Court agreed with the lower court’s reasoning that coal mining on one’s own property pursuant to a state-issued permit is not an absolute nuisance because it can be conducted safely when care is taken.  Id. As the lower court explained:
An absolute nuisance or nuisance per se is based upon either intentional conduct or abnormally dangerous conditions, and no matter how careful one is such activities are inherently injurious and cannot be conducted without damaging another’s property or rights. … Clearly, the coal mining proposed here is not an inherently dangerous activity nor is RTG proposing to engage in intentionally injurious activities such that strict liability would apply.  We note that it has been held that strict liability is not appropriate where the public policy of the state allows a business to engage in certain activities subject to limitations. (citation omitted).  Here, RTG obtained permits to mine in the area at issue and, indeed, mined in the area. 

The RTG Court also concurred with the lower court that RTG could not be accused of causing a qualified nuisance.  “RTG had acted in a reasonable manner in mining the property and until the UFM designation was issued was allowed to mine the property pursuant to permits.”  Id. at 13.  See also Florida Rock Indus. v. United States, 45 Fed. Cl. 2 (Fed. Cl. 1999)  TC "Florida Rock Indus. v. United States (1999), 45 Fed. Cl. 2" \f C \l "3" 1 (rejecting nuisance defense where neighbors permitted to rock quarry); Loveladies Harbor, 28 F.3d at 1183 TC "Loveladies Harbor, 28 F.3d at 1183" \f C \l "2"  (nuisance defense rejected where, after the state approved the development requiring a filling of 12.5 acres of wetlands, the state imposed additional restrictions on the filling of the wetlands at issue).  But see Machipongo, 569 Pa 3 at 43 (remanding the nuisance issue to the trial court to consider evidence that the proposed use would constitute a nuisance. “If after a factual inquiry that court determines that the Property Owner’s activities would unreasonably interfere with the public right to unpolluted water...(internal citations omitted) [t]he government is not required to pay Property Owners to refrain from taking action on their land that would have an effect of polluting public waters.”) 

Consequently, because “the imposition of the UFM designation deprived RTG’s coal rights of all economic value” and because “RTG’s mining of its property did not constitute a nuisance as a matter of law,” the Ohio Supreme Court held the “UFM designation resulted in a compensable taking of RTG’s coal.”  98 Ohio St.3d at 12-13 (emphasis by court).
IV. Statute of Limitations 
A.
RTG Court announced a six year statute of limitations for bringing an action to compel appropriation proceedings.

The RTG Court recognized that appropriation cases “shall be governed by the law applicable in civil actions.” RTG, 98 Ohio St.3d at 6 quoting R.C. 163.22.   The court reviewed R.C. 2305.03 to R.C. 2305.22 to determine the most appropriate limitation to apply.  Id.  The court decided that R.C. 2305.07 (contracts not in writing; statutory liabilities) applies because in an “appropriation action, although the amount may be in dispute, when the state takes property, it is impliedly contracting that it will pay the property owner just compensation.”  Id. at 7.   In choosing R.C. 2305.07, the RTG Court eliminated the impression left by earlier cases that a 21 year statute of limitations applied.  Id. at 6.

B.
Ohio Court of Claims Statute of Limitations

The Ohio Court of Claims was created under R.C. 2743.03, and vested with exclusive, original jurisdiction over civil actions against the state.  A civil action against the state must be commenced two years after the date of accrual of the cause of action pursuant to R.C. 2743.16.  

Consequently, property owners may pursue their regulatory takings claims in either the Court of Claims or by mandamus at any level of the civil court system.  However, after two years from claim accrual, mandamus becomes the only option and remains the only choice if a jury trial on just compensation is desired.
V.
Recovery of Attorney Fees/Costs In Action to Compel Condemnation

R.C. 2335.39 is Ohio’s version of the Federal Equal Access to Justice Act, 28 U.S.C.  2412.  See Collyer v. Broadview Dev. Ctr. (1992), 81 Ohio App.3d 445, 448, 611 N.E.2d 390, 392.  Like the Federal Act, Ohio’s statute serves to “encourage relatively impecunious private parties to challenge unreasonable or oppressive government behavior by relieving such parties of the fear of incurring large litigation expense.”  Collyer, 81 Ohio App.3d at 448, 611 N.E.2d at 392.  

To qualify for a fee award under this statute, the applicant must be a prevailing party against an agency of the State and file a motion for fees  within 30 days of final judgment.   A prevailing party’s failure to timely move for fees can lead to dismissal of the fee motion.  See, e.g., Mechanical Contractors Association of Cincinnati, Inc. et al., v. University of Cincinnati (2003), 152 Ohio App. 3d 466, 477-478; James v. State of Ohio (Nov. 25, 1997), Columbiana App. No. 96-CO-65, unreported, at *11-12.  Applicants also must properly document their request per R.C. 2335.39 (B)(1) and meet the statutory net worth limitations (one million dollars for an individual; five million for a business.)  A corporate applicant also must employ fewer than 500 employees.  The State may defeat a prevailing party’s properly brought fee motion by proving that its unsuccessful position “in initiating the matter in controversy” was nonetheless “substantially justified.”  R.C. 2335.39 (B)(2).

A.
RTG Ruling

The Ohio Supreme Court overruled the lower court’s denial of RTG’s request for attorney fees and costs.  RTG, 98 Ohio St.3d at 15.  At issue was R.C. 2335.39(B)(2), which states:
Upon the filing of a motion under this section, the court shall review the request for the award of compensation for fees and determine whether the position of the state in initiating the matter in controversy was substantially justified, whether special circumstances make an award unjust, and whether the prevailing eligible party engaged in conduct during the course of the action or the appeal that unduly and unreasonably protracted the final resolution of the matter in controversy.

Id. at 14. (Emphasis added by court).

The RTG Court first construed this statutory language “to permit fees where the state initiates either the conduct that gave rise to the litigation or initiates the litigation caused by the controversy.” Id.  The RTG Court noted that if the legislature had intended the language to apply only when the state initiates the litigation it would not have used the more general language “matter in controversy.” Id.  The Court also reversed the lower court’s determination that the ODNR’s opposition to RTG’s takings action had been “substantially justified.”  The RTG Court explained that because the regulation resulted in a taking of RTG’s property, the State was obligated to file a condemnation action and have that court hear its nuisance defense.  On this basis, the ODNR failed to show it was substantially justified in failing to file a condemnation action. Id. at 14.  


These two holdings could have significant ramifications for the State.  Citizens can initiate litigation challenging the conduct of the State and collect attorney’s fees if successful.  In addition, the RTG Court appears to hold that the State’s nuisance defense to a categorical takings claim may only properly be raised in an appropriation action filed by the State.
VI.
Conclusions on implications of RTG ruling

First and foremost, coal owners now benefit from syllabus law for the point that coal rights are severable and may be considered a separate property interest if acquired with the intent to mine.  The decision appears to extend to other mineral rights as well.  Speculative non-mining surface uses of the mineral owner’s fee estate are irrelevant and cannot defeat a categorical takings claim.

Second, useful for all property owners, the RTG Court’s plurality opinion rejected a rote application of the “parcel-as-a-whole” rule.  Rather, the RTG Court embraced a more rational and “flexible” approach based upon “factual nuances. ”  Id. at 12.  While this ruling represents perhaps less of a “bright-line” test than arguably promised by the “parcel-as-a-whole” rule, property owners are much better off.  RTG prevailed on its “categorical” takings claim even though the regulation did not apply to a portion of RTG’s coal property.  However, the fact that RTG could not economically mine the remainder of its coal property apart from the coal in the regulated area persuaded the RTG Court that the Lucas test for a categorical takings had been met, i.e. the regulation deprived RTG of all economically beneficial use of its coal property (inside and outside the regulated area.)  Consequently, if a regulation restricts development of a property interest to the degree of destroying all economically beneficial use by leaving no more than an essentially valueless remnant unregulated, a categorical takings claim may be pursued.  

Third, the plurality opinion suggests that the State may raise the affirmative defense of nuisance in an effort to avoid paying just compensation only after initiating a condemnation action.  The RTG Court held that when a regulation results in a taking, the State becomes obligated to file a condemnation action during the litigation of which it may have its nuisance defense to compensation determined.  Id. at 14.  The RTG Court awarded RTG attorney fees on the basis that the State’s nuisance defense did not “substantially justify” its failure to first file a condemnation action.  If the State can prove a nuisance as set forth in Lucas, the court in the condemnation action could deny the property owner compensation.  However, if a regulation causes a taking of property, the State can no longer justify inaction by simply assuming its regulation was the equivalent of nuisance prevention.

Fourth, the RTG Court held that property owners have six years to compel an appropriation and payment of just compensation for a regulatory takings.  Although the takings against RTG began with the agency’s initial UFM designation in 1989, the RTG Court held the takings claim did not accrue for statute of limitations purposes until 1994 when the regulatory litigation concluded with a final order.  Id. at 7.  Takings claimants would be well advised to await a final regulatory order before demanding just compensation.

Fifth, in a significant victory of broad application for Ohio citizens, the plurality rejected the State’s narrow interpretation of R.C. 2335.39 on attorney fee recovery.  As a result, eligible prevailing parties who initiate litigation against the State may recover fees if the State initiated the conduct that gave rise to the litigation.  Id. at 14.


For all of these reasons, the Supreme Court of Ohio’s RTG ruling stands as a significant precedent for regulators and property owners alike.






� Mark S. Stemm, a partner with Porter Wright Morris & Arthur, LLP in Columbus, served as lead counsel for R.T.G., Inc.  The author would like to thank summer associate Elizabeth Hartman, a third year law student at Notre Dame, for her invaluable assistance in preparing this paper.  The views expressed in this article are entirely the author’s own and do not represent the views of Porter Wright.


� The 4-3 majority in RTG pertains only to the syllabus and judgment.  The discussion of all other points in decision reflects the plurality opinion of Justices Stratton, Sweeney, and Pfeifer.   The opinion offers no explanation as to why Justice Resnick limited her concurrence to the syllabus and judgment.  However, the court’s most recent regulatory takings decision suggests that Justice Resnick remains squarely on the side of property owners.  See dissenting opinion in State ex rel. Preschool Dev. Ltd. v. Springboro (2003), 99 Ohio St.3d 347, by J. Pfiefer, joined by JJ. Resnick and Sweeney.  Of additional note, Chief Justice Moyer in his RTG dissent indicated he would have affirmed the Tenth District’s decision declaring a compensable taking of RTG’s leased coal rights.


� In litigation commenced in late 1989 through the date of the Ohio Supreme Court’s 1993 decision upholding the regulation in Village of Pleasant City, 67 Ohio St. 312, RTG and the State together opposed the extension of the UFM area. Unlike a traditional administrative decision to take property for environmental protection, the size of the UFM taking ultimately was dictated by appellate determinations rather than by the appropriating agency.  Nonetheless, the ODNR’s compliance with the final UFM Order On Remand left the ODNR in the position as the appropriating agency of the entire petition area.


� A mandamus action may be initiated at any level of Ohio’s judicial system.  RTG could have begun at the Supreme Court of Ohio had it wished.


� See, in accord, Burcat & Glencer, “Machipongo Land & Coal Co. and R.T.G., Inc.:  When Is An Area Unsuitable For Mining A Regulatory Taking And When Is It Not?”  American Bar Association, Mining Committee Newsletter, June 2003.


� Since the Pennsylvania statute required 50% of the coal to be left under eligible structures (which amounted only to 2% of the DeBenedictis petitioners’ coal reserves), the only 100% deprivation of a property interest the petitioners could claim concerned the conceptual loss of the “support estate” to the owners of each eligible structure entitled to support by coal left in place.  Noting there was no evidence that the regulation would preclude mining anywhere, the Court concluded “there was no basis for treating the less than 2% of lost coal as a separate parcel of property.”  With a factual record, it may have been possible using a different tact in the case of an individual mine operator to prove a total deprivation of coal value caused by having to support just one home with coal pillars.  For example, in longwall mining where full coal extraction mining techniques are used to mine very large panels of coal (i.e. two miles long and a mile wide), an operator cannot economically stop or change direction to leave coal pillars beneath a particular surface structure.  Being forced to do so could potentially extinguish the economic viability of the mining operation overall if longwall mining of every panel is proven to be the only affordable way to mine the reserve.  See Pennsylvania Coal, 260 U.S. at 414 (“To make it commercially impractical to mine certain coal has the very nearly same effect for constitutional purposes as appropriating or destroying it.”)   


� Some have interpreted Tahoe-Sierra as a retreat from Lucas’s categorical takings “bright-line reasoning.” Andrew S. Gold, The Diminishing Equivalence Between Regulatory Takings and Physical Takings, 107 Dick. L. Rev. 571, 621 (Winter 2003).  Even if true, the Supreme Court of Ohio seems poised to continue to follow Lucas as it applies the Ohio Constitution’s Takings Clause. 98 Ohio St. 3d at 10-11.


� The plurality presumably would overrule decisions such as Highway Valets v. ODOT (Franklin Cty. App. 1987), 38 Ohio App.3d 45 (“matter in controversy…refers to the litigation itself and not to the conduct which gave rise to the litigation….  Thus, if the State did not initiate the litigation then it did not initiate the ‘matter in controversy.’”)  Since Justice Resnick joined the plurality in the judgment awarding attorney fees to RTG, the majority of the Court apparently views R.C. 2335.39 as the plurality described.
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